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INTRODuUCTION
Justice is like a train that's nearly always late™! — Yevgeny Yevtushenko

Despite South Africa's progressive constitution and enlightened bill of human rights, the
government’s criminal justice machinery is not able to adequately protect those rights.
South Africa's largely antiquated justice system is creaking under the weight of heavy
case backlogs, and prisons overcrowded with awaiting trial prisoners. Other government
departments are also struggling to implement new policies and deliver promised services,
but gaps in justice are particularly important because South Africa has one of the highest
crime rates in the world. Deficiencies in justice also have an impact on the police and
correctional services.

This study is part of abroader project aimed at identifying gaps between policy and
itsimplementation, and suggesting how they may be closed. Thefirst phase of this study,
presented in a prior research report, consisted of asurvey of policy documents and other
secondary sources;” this paper presents the results of the second phase, namely primary
field and focus group research into the gaps between policy and implementation in the
department of justice.

The department of justice was selected for inclusion in this project for several rea
sons. Firstly, many of the initial legal tasks of implementing the new constitution and
thus creating a human-rights-based democratic order fell on this department. Secondly, it
plays a key role in the criminal justice system, whose proper functioning has become
critical to establishing a stable and peaceful society. Thirdly, justice isanational function
that is nonetheless implemented in a decentralised manner through hundreds of courts.
Thiswill allow for an eventual comparative analysis with other departments whose poli-
cies areimplemented via other agencies such asthe provinces, local governments, or wa
ter boards.

Sinceit was not possible to study the entire justice system, we focused our attention
on the magistrates’ courts, because they deal with more than 97 per cent of court cases,
and on two broad areas of policy implementation:

policies aimed at improving court functioning and management; and

policies aimed at improving access to justice for women and children.

We selected the first area because the poor functioning and management of the courtsis
resulting in a failure to uphold the rights of both victims and accused, and is creating
problemsfor the whole criminal justice system, including the police and prisons. We se-
lected the second because access to justice for women and children is central to creginga
caring and responsible society. Furthermore, both policy areas are professed government
priorities.

1 Yevgeny Yevtushenko, A precocious autobiography (Harmonsworth: Penguin Books, 1965).

2 L Stack and L Ntlokonkulu, Understanding policy implementation: exploring research areas in the justice
sector (Johannesburg: Centre for Policy Studies, 2000).



ENHANCING POLICY IMPLEMENTATION

The development of justice policy

One of the earliest policy-making developments in the department of justice was the
creation of a planning unit, established with Danish funding, to formulate a plan for
transforming the justice system.® It took along time to reach agreement on how the unit
should be constituted, due to tensions between the new ministry and the old bureaucracy
and the complex process of amalgamating the former homeland departments of justice
into one national department. The managers of the department from drector-general
down were all white males who were accustomed to making all the decisions and draft-
ing al the legidation.

The first step was to set up a management committee (MANCOM) comprising people
from both the department and the former homelands to examine al the decisions madein
the department and to provide the minister with an opinion on these decisions. A second
step wasthe creation of arationalisation committee of 90 people that included representa
tives of all the former departments of justice. This gave representatives of the former
homeland departments a major say in the transformation and rationalisation of the de-
partment. One of the consequences of this was the decentralisation of the justice function,
and the establishment of regional justice offices.

The department was accustomed to its management formulating policy on instruction
from the minister, and submitting it to the latter for approval. The establishment of a
planning unit therefore caused some tensions with the existing management. The core of
the new unit consisted of a director, two varying local consultants, two Danish consult-
ants from the Centre for Human Rights, administrative staff, and occasiona advisers pro-
vided by the Danish Centre for Human Rights. It is this body that drafted the department
of justice’ s guiding document Justice vision 2000.* Once this document was completed,
the unit was disbanded.

During 1994 and 1995 the department of justice held several consultative policy con-
ferences with interested parties in civil society, including NGOS, community organisa
tions, legal professionals, consultants, and legal academics. Numerous policy and disclus
sion documents emerged from these consultations. Ultimately these ideas were incorpo-
rated into Justice vision 2000.

Thefirst problem with implementing the new policy was the fact that the new minis-
try was not able to take proper charge of the administration of justice; thiswas because it
had inherited a bureaucracy which was not very favourably disposed towards its new
masters. This problem was however, not addressed in any meaningful way. On the con-
trary, the new ministry rather naively simply expected the whole department to ‘ buy into’
the new justice policy. There were a number of aspects to this problem. Firstly, the new
ministry did not try to bring all implementers on the ground on board, but restricted their
efforts to senior management only, expecting that the rank structure would take care of
the rest. Secondly, they simply expected that implementers would ‘own’ the new policy

3 Information on the early development of justice policy is taken from an interview with Enver Daniels, for-
mer special adviser to the then minister of justice, Dullah Omar, 28 March 2001.

4 Department @ justice, Justice Vision 2000: a draft strategic plan for transforming and rationalising the
administration of justice (Pretoria, undated).
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document and, on their own initiative, seek waysto implement it. Thirdly, they underes-
timated the degree of disinterest and even reluctance that the new policy would provoke
among many implementers on the ground, who saw it as athreat to their interests. This
suggests a profound instrumentalism towards, and lack of awareness of the mindsets of,
justice policy implementers. It did not seem to occur to anyone that the views of imple-
menters might need to be taken into consideration in order to attain successful policy im-
plementation. It was simply taken for granted that any dissatisfaction with new policies
would somehow dissipate on its own.

A second magjor problem was that Justice vision 2000 was very theoretical, and pro-
vided few specific guides to implementation. It was meant to form the basis for agreen
paper, a white paper, and then legidation, but this never happened. In other words, the
implementation of Justice vision 2000 was never clearly specified. Some of the reasons
for this were a rushed approach to introducing new policies, inexperience with policy
implementation, and a failure to realise that implementation could only occur on an in-
cremental basis with short-, medium-, and long-term goals. Another reason was struc-
tural: three units in the department were responsible for the courts, and this resulted in
overlapping responsibilities and blurred lines of authority and accountability.

A closer look at Justice vision 2000 also reveal s some of the reasons why policy im-
plementation has been problematic. It defines the department’s ‘mission’ as establishing
alegitimate administration of justice that is efficient, accessible, accountable, just, user-
friendly, and representative. It also seeksto promote equality, freedom, fairness, respect
for human rights, and to incorporate and expand community participation in the admini-
stration of justice. Moreover, it undertakes to do this in an efficient, cost-effective, and
transparent manner.

Justice vision 2000 identifies six ‘visions' for the justice department:

asingle, integrated, coherent, and representative department;

access to justice for al;

safety, security, and freedom from crime;

alegitimate, representative and people-friendly structural framework for the admini-

stration of justice;

effective and efficient education, training and information systems; and

awdl-trained, representative, and evenly distributed legal profession.

Each vision statement is developed in greater detail and summarised in tabular form
under the headings ‘goals', ‘ successindicators', ‘ strategies', ‘target’, ‘action’, * success
criteria, ‘resources, ‘time’, and ‘responsible’ . However, no time frames were provided
beyond the year 2001, despite the fact that the document states:

In view of the fact that resources will always be limited, the plan will be implemented through prioritised action
plans ranging from short-term, medium-term to long-term initiatives.>

Thereislittle indication of any prioritisation in the document. It was therefore more
of a comprehensive wish list than a strategic plan.

5 Department of justice, Justice vision 2000, p 7.
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Other priorities identified outside the Justice vision 2000 document, and subse-
quently implemented to a greater or lesser extent, included establishing a single prosecu-
torial system, formalising the role of lay assessors in the magistrates' courts, tightening
bail laws, introducing minimum sentences, reviewing the legal aid system, and creating
family courts.

One of the most likely reasons that justice policy has been poorly implemented is the
lack of awell-formulated strategic plan. Policy in Justice vision 2000 is formulated in a
most obtuse and cumbersome way. It bristles with complicated concepts whose defini-
tions and interrel ationships are often unclear. It is hard to see how officials might trans-
late it into implementable policy.

Soon after taking office in 1999, the new minister, Penuell Maduna, clearly recog-
nised the problem of unfocused policy in his department. A discussion document pro-
duced by the department® after a ministerial visit to various courts around the country
indicated that it wasto be restructured to intensify itsfocus on its core function of manag-
ing the courts. The document states. ‘ The organisational realignment is being fast-tracked
in order to have in place by 1 December 1999:

‘astrategic plan, informed by service demands, describing the core objectives, activi-

ties, goals and targets for the department and the programme for attaining [them]

linked to the budgets required;

‘an organisationa structure and establishment of posts that supports the strategic

plan;

‘a service delivery improvement plan; and

‘a comprehensive human resources plan, defining the skills and resources available

as well as the training needs.’

In February 2000 the ministry launched the Millennium 10-point plan. It defined the
department’ s primary challenge as providing well-managed courtsthat are friendly, ser-
vice-oriented, and run according to the values of the constitution. The ten prioritiesiden-
tified in the plan were;

Upgrading/developing the courts.

Court and case management.

Human resources management and devel opment.

Specialised courts and alternative dispute resolution mechanisms.
Re-engineering the maintenance system.

Developing an integrated approach to problems in the criminal justice system.
Congtitutional and statutory obligations.

Development of effective communication and promoting community and corporate
participation in programmes.

9. Transformation of the legal profession and judiciary.

10. Ingtitutional development.

At the time of writing, a new strategic plan was being developed with the assistance
of Business Against Crime (BAC) and other business agencies.

O NGO~ WDNE

6 Matters arising from the statement by the minister of justice and constitutional development on the effi-
ciency of courts made in parliament on 9 September 1999, http:// www.doj.gov.za / docs / reports / courts-
efficiency.html.
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One of the most fundamental reasons for some of the gaps in implementation has
been the failure to prioritise adequately. Policy has been unrealistically comprehensive.
One consequence has been the failure to produce a justice white paper to guide legisla-
tion and implementation. Instead the basic guiding document remains Justice vision
2000.

The result has been the passage of more than 70 pieces of legislation in an attempt to
be comprehensive. Another has been numerous ‘ pilot projects’ set up in selected centres
on the assumption that, if found to be successful, they would be ‘rolled out’ to the rest of
the country. No plansfor sustainability were built into these pilots. No attempt was made
to estimate the total cost that would be involved if al had to be rolled out to al the major
centres. Neither has there been any proper government evaluation of many of them. Ina
number of cases they were agreed to by the department because they fitted in with its
broad objectives, and because they were favoured by donors without any real attempt to
assess their suitability to local conditions.

The overall result has been an ad hoc, magpie’ policy approach that has been more
reactive than strategic and well-considered.

A focus on the gaps between justice policy and its implementation tends to highlight
areas of underperformance. The intention of this study is to identify areas where im-
provements could make a significant impact on policy implementation. The intention is
not to underestimate the magnitude of the exercise of transforming the justice system, or
to detract from the far-sightedness of many of the new policy initiatives that have been
adopted.

HYPOTHESES AND RESEARCH METHODS

During the first phase of this study, the following hypothesis was developed: The gaps
between policy and implementation in justice are due to: 1) an escalation in the rate of
crime, and the consequent overburdening of the courts;, 2) an overambitious policy
framework without adeguate prioritisation; and 3) the allocation of too few resourcesto
the department.

The study has confirmed only the second element of this hypothesis. Since the num-
ber of cases prosecuted has been dropping steadily since the mid-1980s, poor court per-
formance cannot be attributed to the escalation in the rate of reported crime. And, whileit
appears that insufficient resources have been allocated to the department for courts to
function effectively, shortages of funds may also be partly be due to bad financial man-
agement practices, and to an inappropriate distribution of funding among the variousjus-
tice functions.

Over and above the hypothesis, numerous other factors contributing to the gap be-
tween policy and implementation have been identified. They include:

underprioritisation of justice nationally;

7 Epithet used by Jeremy Gauntlet, chair of the general council of the Bar, in an interview in September
2000, referring to the department's tendency to repeatedly shift the focus of its attention among various
transitory interests without developing a strategic plan that addresses real needs.
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multiple simultaneous transformation initiatives affecting almost all aspects of the

justice system;

afailure to cost policy;

alack of financial management skills and systems;

inadequate human resources;

diversity of authority centresin justice, and a consequent lack of organisational co-

hesion;

a lack of communication and co-ordination within the justice department itself as

well as between justice and other, related, criminal justice departments;

adisruption of court management systems, and

a failure to encourage and build on successful local initiatives and to involve com-

munities in the process of implementing justice policies.

The recommendations at the end of the study are related to these explanations of the
gaps between policy and implementation.

The study isaqualitative one based on interviews, observation, and focus group ses-
sions. Sincejustice policy isimplemented on adecentralised basis, interviews were con-
ducted in three provinces: Gauteng, Free State, and KwaZulu-Natal. Specific projects
were also examined in the Western and Eastern Cape. Gauteng and KwaZulu-Natal were
selected as they have heavy caseloads and a high demand for service delivery; moreover,
they are sites for several pilot projects. The Free State was selected because, until now,
the functioning of the justice system there has hardly been researched. Cape Town and
Port Elizabeth were selected because certain pilot projects were reputed to have been
successfully implemented in those cities.

Interviews were conducted with officials at the head office of the department of jus-
tice, regiona justice offices in KwaZulu-Natal and the Free State, the department of fi-
nance, various magistrates courts, the Justice College, and the Legal Aid Board. Inter-
views were a so conducted with members of the parliamentary justice portfolio commit-
tee, judges of the high court and the judicial inspectorate, NGOs and academicsinvolved
in justice, some law professional associations, BAC, and members of the business team
involved in facilitating the department’ s restructuring process and the Integrated Justice
System Programme (135P).

Processes were observed at a number of magistrate’ s courtsin different regions, and
a Grootvle prison outside Bloemfontein. Ten focus group sessions conducted by Marki-
nor with magistrates, prosecutors, lawyers, social workers, police investigators, accused
persons, complainants, witnesses, heads of prisons, and international donors were also
observed.

In respect of court management and functioning, the following four policy areaswere
examined:

the 135p;

the separation of judicial and administrative functions to improve court functioning

and management;

the creation of the National Prosecuting Authority (NPA) in an attempt to address

prosecution problems; and

the pre-trial services pilot projects aimed at facilitating case flows.

10
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In respect of increasing access to justice for women and children, the following were
examined:

the Domestic Violence Act;

the Maintenance Act;

the constitutional provision that children should be detained as a last resort; and

the establishment and roll-out of sexual offences courts.

COURT FUNCTIONING AND MANAGEMENT

The policy problem

The courts are not coping effectively with the number of cases, civil or crimina, before
them. This is especially true for the lower (regional and district) courts that deal with
about 97 per cent of al criminal cases. The reasons for this relate to inefficiencies
throughout the criminal justice system.

About 2,5 million crimes have been reported each year since the mid-1990s.? Since
1994 reported crime has increased by 14 per cent, and serious reported crime by 37 per
cent.® Of the reported crimes, about 10-11 per cent are prosecuted in the courts, and
about 8 per cent result in convictions. These figures can vary considerably for different
types of crime,’® but the global figure nevertheless gives an indication of the generally
low rate of conviction of reported crimes.

There are several reasons why cases are not prosecuted. Some are withdrawn at the
reguest of the complainant, some are withdrawn by the prosecution when a magistrate
refuses to grant further postponements due to incomplete investigations, some do not
proceed because the police are not able to identify a suspect, and some are dropped when
not enough evidence that a crime has occurred can be found. In June 1999, 48 per cent of
244 000 cases reported were closed undetected.™* No statistical analysis of the reasonsfor
the low rate of prosecution of reported crimes is available.

Therate of prosecution has steadily dropped over the years. In 1985-6 some 480 600
cases were prosecuted, compared to about 290 000 in 1995-6 and 257 000 in 1999.%
Conviction rates remained relatively consistent at 7579 per cent of prosecuted cases
during the same period.

Despite the low and diminishing rate of prosecution, the courts are till not coping
with the volume of cases that come before them. There are many reasonsfor this, indud-
ing aloss of experienced prosecutors and a severe shortage of administrative staff. The
effect can easily be seen in the rising numbers of awaiting trial prisoners. In June 1994

Schénteich has noted that in 1996 some 2 733 363 crimes were reported to the SAP, and in 1999 some
2 380 820. M Schdnteich, Lawyers for the people: the South African prosecution service (Pretoria:
Institute for Security Studies, 7 December 2000), pp 66, 69.

9 Keynote address to the justice colloquium, October 2000, p 4.
10 See Schonteich, Lawyers for the people.

11 Keynote address to the justice colloquium, p 4.

12 See Schonteich, Lawyers for the people, chapter 6.

11
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they comprised some 20 per cent of the prisoner population; by June 2000 this had risen
to some 35 per cent."® Furthermore, the average number of daysthat awaiting trial pris-
oners spend in prison rose from about 74 in June 1996 to about 138" in June 2000. At an
estimated cost of about R80 a day per prisoner, the cost of holding one awaiting trial
prisoner for such a period amounts to ebout R11 000." With an awaiting trial prisoner
population of some 59 000 in June 2000, this cost the state about R650 million per pris-
oner — equivalent to more than 20 per cent of the justice budget.

The poor functioning of the courts is evident from the number of hours a day that
courts are sitting, the number of outstanding cases on the court rolls, and the generally
below-target rates for numbers of cases that are finalised with a verdict.

In October 2000 regional courts were averaging daily sittings of three hours and 50
minutes (the target was four hours and 15 minutes), and district courts just under four
hours (the target was four hours).*® Although these times were not far short of the na-
tional targets, some magistrates and prosecutors who participated in focus group sessons
suggested that the targets should be higher: about five or five and a half hours a day.
Their impression was that the targets are generally not being met.

The backlogs on the court rolls certainly seem to warrant higher targets. All courts
operate with lists of cases to be heard on their rolls. When cases are finalised, they are
removed from the roll and new cases are added. Certain numbers of cases on court rolls
are regarded as normal. The target for outstanding cases on regional court rollsis 110,
and for district courts 145."

If the average number of cases per court for all the regional and district courtsis ex-
amined from February to October 2000, it appears as if the backlogs have virtually been
resolved (targets are being met or are not far off being met):

Table 1: Outstanding cases on court rolls, February— October 2000

February 2000 June 2000 October 2000

Regional courts 35084 48 409 46 617
Average per court (target 110) 116 140 129
District courts 111 363 133 064 116 869
Average per court (target 145) 150 145 125

These figures do show progress in reducing the rolls. But if the average number of
cases by different types of courtsin the various court divisionsfor October 2000 is exam-
ined,'® a different picture emerges (see tables in annexure 1).

13 Schonteich, Lawyers for the people, p 76.

14 For cases in the regional court the detention cycle time is 222 days.
15 Schdnteich, Lawyers for the people, p 76.

16 Data supplied by the National Prosecuting Authority.

17 National Prosecuting Authority of South Africa, Mid-term report, 2000.
18 Calculated from data supplied by the nPA.

12
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It is clear from the tables that overall averages disguise the problem areas. The rela-
tively good averages shown in table 1 have been reduced by periodical courts whose out-
standing rolls are generally well under target (these are courts that sit periodically rather
than every day — usualy in outlying areas).

Datafor casesfinalised suggest that most courts are not yet meeting the targets of 15
cases amonth for regional courts, and 40 a month for district courts (detailed tablesare
given in annexure 2).

Also contributing to the poor functioning of courts are serious staff shortages and the
poor quality of infrastructure, equipment, services, and security that permeate the justice
system.

Most of the records relating to the administration and management of the courts are
till kept manualy. The e ectronic management of information is still in the rudimentary
stages of development.

Thereisasevere shortage of office space, waiting rooms, and other facilitiesin many
courts. This meansthat intimidation of witnesses can and does occur. It also meansthere
isalack of privacy in sensitive cases that does not encourage the use of the courts.

Some courts are making a conscious effort to become more service-oriented, while
others are patently in the grips of a very negative ethos where people are often made to
feel unwelcome and a nuisance whom nobody wishes to assist.

Many court buildings are old and dark, and cracked walls and peeling paint create an
oppressive ambience. Some courts have very poor toilet facilities. In Batho in Bloemfon-
tein, where temperatures can soar, prisoners are held in corrugated iron shacks.

Problems with services occur throughout the system. In somerural areas, basic ser-
vices such as lights and water are not reliable. In other areas air-conditioning and clean-
ing services are dysfunctional.

Security isanother problem. There are more than 500 court buildingsin the country,
but the department employs only 536 security personnel. In many cases, offices handling
money are not adequately protected. Many courts have experienced burglaries and break-
ins.

Many of the courts in the country are thus malfunctioning.

Policies and their implementation

The four policies that we examined in this study —the 13sp, the separation of judicia from
administrative functions, the creation of the NPA, and pre-trial services—are briefly dis-
cussed below.

The Integrated Justice System Programme

The 13sp was established in 1998 under the criminal justice process pillar of the Nationa
Crime Prevention Strategy (NcPS. The 13sP is a partnership among the gover nment, BAC,
and the international donor community. It is aimed at developing a programme that inte-
grates the functions of all the departments involved in the criminal justice system.

The 13p ismanaged by aboard comprising deputy director-generals and chief direc-
tors of justice, correctional services, the saps welfare, the BAC board, and a project
director. It initially reported to the NcpPs ministerial committee. The intention is to es-

13
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rector. It initially reported to the NCPsministerial committee. Theintention isto establish
similar boards in each province and possibly at the local level in order to advance the
implementation of criminal justice policy. The 13sp has offices in Pretoria, and is funded
by government departments as the integrated justice modernisation component of the
Medium Term Expenditure Framework (MTEF), and by the private sector through the
Business Trust.

Thefirst step in the devel opment of the programme was to identify the stagesin the
criminal justice system from crime reporting to arrest, prosecution, adjudication, incar-
ceration and community supervision. The next stage was to identify all the obstacles to
the smooth running of the system, and a third was to identify short-, medium- and long-
term projects as well as fast-track solutions to some of the most urgent problems.

E-Justice is the department’ s basic automation project which will eventually be inte-
grated into the integrated justice system. The project is being piloted in Johannesburg in
the criminal courts, and in Durban in the civil courts.

Although there is considerable confusion in the courts about the progress and se-
quencing of 13s projects in general, people interviewed were positive about the 1357, One
of the most successful 13sprojectsisthe Awaiting Tria Prisoner Project (ATPP). Thisin-
volves the review of cases of awaiting trial prisoners by review teams consisting of
prosecutors, investigators, and correctional services officials. According toBAC, there-
sults have been areduced average detention cycle time from 122 to 87 days, the granting
of affordable bail or passing of sentence in three quarters of the cases reviewed, and a
cost avoidance of R4,5 million™ due mainly to reduced detention cycle times.

The most advanced and efficient integrated justice court centreisin Port Elizabeth. A
partnership between BAC in the eastern Cape and the senior public prosecutor of the mag-
istrates court played a key role in establishing it. The centre comprises a channelisation
court, an ATP project, and apre-trial services component.?® According to the centre, this
has resulted in areduction in the numbers of cases on the court roll; improved interde-
partmental co-operation, communication and interaction; more prisonersarriving at court
on their court dates; dockets being at court on the date of trial; experienced guidance for
investigating officers, resulting in the improved preparation of dockets; and better in-
formed bail decisions. Thisis a good example of a relatively low-cost organisational re-
structuring that has produced significant results.

Unfortunately the department of justice does not seem to recogniseitsvalue. A letter
acknowledging receipt of areport from the centre stated in rather abrupt terms that the
latter should in future address its correspondence to adifferent office. The damage this
did in the face of so much commitment and dedication is immeasurable. It points to a
lack of awareness in Pretoria of what is being done on the ground in certain courts.

Separation of judicial and administrative functions

The chief magistrates of district courts have been in charge of the management, admini-
stration, and budgets of the lower courts. As such, they have been responsible for ensur-

19 Business Against Crime, BAc Review, November 2000.
20 Presentation on the Port Elizabeth Integrated Justice Court Centre.

14
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ing that courts start on time and that al the parties are present, and for checking there-
cords of daily court work.

This has curtailed the time that the most qualified and experienced magistrates have
availablefor judicial work. Given the strains that courts are experiencing, the department
decided to relieve magistrates of their administrative duties for a six-month trial period
from 1 September 2000. These functions were to be performed by administrative offi-
cials, thus freeing up magistrates to concentrate on their core functions.

Implementation is proceeding very slowly, and only in certain courtswhereit is prac-
tically possible. Not all administration sections of all courts are capable of taking over
these duties. In some smaller courts, especially in the rural areas, administrative staff are
not equipped to take over court management functions. Some magistrates feel the de-
partment is not providing sufficient training for administrative officers, and that thisis
creating problems. The department is thus attempting to implement a policy without the
requisite human resources and training.

Magistrates participating in the group sessions supported the separation of admini-
stration functions, arguing that it would help them to deliver better judgements, but felt it
should be implemented systematically and with due regard to the workloads and capabili-
ties of the staff at particular courts. Many magistrates started their careers as clerks, and
are therefore very familiar with and skilled in administrative procedures. It makes no
senseto transfer these functions unless those who take them over are competent to do so.
If not, the courts will simply create more problems for themselves in the longer term.

The management of the courts by district court chief magistrates have been anoma
lous in terms of the hierarchy and lines of authority in the courts. District court chief
magistrates are junior to regional court presidents, yet control the budgets of regiona
courts in their court buildings.

A similar problem exists in respect of the relationship between chief magistrates and
prosecutors. Prosecutors fall under the NPA, but the chief magistrate controls the budget
of their daily operations. The diversity of authority centres and crossing of lines of au-
thority has resulted in too little interaction and co-operation among the key players in
court planning and assessment.

The most serious problem in implementing the separation is alack of manageria ca
pacity among administrative personnel, and a failure to provide the requisite training to
address this. Some magistrates feel the department is not supporting them by providing
sufficient training for administrative officers. As one put it:

We are busy with the separation of functions, but the department is reneging on that because they are
not training the administrators. Every day they are coming up with a new trick, and there is a new
business plan for it. The whole issue will explode in six months, because they don't actually want mag-
istrates to become independent of the department.

Although this seems to imply that a key problem is an excessive desire to control
things from the centre, the instruction for separation has already gone out. But the de-
partment does appear to be ambivalent about the extent to which magistrates should be-
come independent of the department, because of a concern that some magistrates are not
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sufficiently sensitive to the ‘interests of the community, especially towards women and
children’ !

Related to the separation of judicial and administrative functions is a pilot project,
supported by BAC, under which court managers have been appointed in Johannesburg
and Durban. Should this succeed, it will be done in the rest of the country. At the time
interviews were being conducted for this study, the department was discussing funding
with usaip.?

The pilot project in Johannesburg was due to end in March 2001, but the Durban pro-
ject wasonly dueto start in 2001. The Johannesburg court manager has amaster’ s degree
in management from Wits, has been appointed on a one-year contract, and is paid by
BAC. The main objectives of the project are to disaggregate functions by relieving magis-
trates of administrative work, facilitate the co-ordination and reintegration of manage-
ment around the new post of court manager, and professionalise management.

One of the main challenges facing the process in Johannesburg isthe problem of ca
pacity. Moreover, the courts are hierarchically organised and permeated by an €litist cul-
turein terms of which administrative staff have traditionally occupied the lower rungs of
the ladder. In both the Johannesburg and Durban pilots, court managers were sought from
outside the justice department to circumvent some of these problems. However, this ap-
proach is not likely to be replicable throughout the country, as donors are generally un-
willing to fund salaries.

The achievements of the project are reported to be that ‘ample’ time (about two extra
hours a day) has been created for judicial work; court backlogs have been reduced in
some courts; fewer cases are being postponed; magistrates have timeto do legal research
and respond to queries from judges; and the quality of judicia decisions has improved.
Further benefits have been that administrative staff have felt empowered by the matching
of responsibility with authority in their own areas of work, and the recognition of their
role in the court process.

Some recommendations are likely to include arequirement to define the terms of ref-
erence for court managers, the need for an injection of skilled people from outside the
court environment, and for adapting the role of court managers in different types of
courts. In smaller courts, if administrative work is removed from magistrates, the | atter
are left with too little to do. How the system would apply to rural courts also needsto be
worked out, asit is unrealistic to promote rural administrative clerksto court managers.

The creation of the National Prosecuting Authority

Following the negotiations in the early 1990s, the constitution provided for a single na
tional prosecuting authority.?® In 1998, legislation provided for the establishment of the
NPA —consisting of the National Director of Public Prosecutions, the National Directorate
of Public Prosecutions (NDPP), and the rest of the prosecution service. Despitegreat con
troversy at the time, it appears to have been widely accepted and even wdcomed.

2L Interview, department of justice, March 2001.
22 |bid, November 2000.
23 See section 179 of the South African constitution.
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Problemsin relation to the prosecution service are by now legendary. Since January
1994 more than 700 prosecutors have resigned. There are currently some 2 000 prosecu-
tors. According to Schonteich,?* 52 per cent of public prosecutors below the rank of ser+
ior public prosecutor aswell as junior state advocates have less than three years' experi-
ence.

While prosecutors are now governed by their own national body, they remain public
servants and continue to fall under justiceregional offices and chief magistrates in the
execution of their functions. The creation of the NPA has had a positive effect on the mo-
rale and status of prosecutors, but the problems affecting them are still serious and they
are still leaving the servicein large numbers.

Prosecutors have to have the same qualifications as magi strates, but because they are
civil servants they have to negotiate their salaries via the bargaining chamber. Magis-
trates, on the other hand, are independent of the public service, and negotiate their sala
riesthrough the Magistrates Commission. The effect isthat, while magistrates' starting
salaries have risen to R179 000 a year, prosecutors’ are R55 000. Overtime and merit
awards for prosecutors were introduced in an attempt to go some way towards bridging
this disparity, but then overtime pay was stopped and merit awards suspended. As one
senior prosecutor put it: ‘how is this supposed to motivate prosecutors? *> According to
oneregional office head, prosecutors' salary increases were negotiated subject to areduc-
tion of court rolls, but because this was not applied to individua courts, al prosecutors
received the increment whatever the quality of their work. The department, according to
him, was not being consistent in its dealings with prosecutors.”®

In addition to bleak career prospects and poor working conditions, prosecutors aso
face inadequate training. Prosecutors receive six months of training at the Justice Col-
lege, but this has not proved adequate to equip them for court. The college is starting a
mentoring programme using retired prosecutors in an attempt to provide more appropri-
ate training.

New magistrates are taken in three times a year. Once a prosecutor has a couple of
years experience, becoming a magistrate entails adoubling of salary. Thisis one of the
main reasons for the loss of experienced prosecutors, which is one of the main reasons
for the sluggish performance of the courts. NPA officials believe there should betwo in-
takes of 120 instead of 60 prosecutors a year, as the service needs about 260 additional
prosecutors fairly urgently to cope with the backlog of cases.

Also contributing to sluggish prosecution isthe fact that prosecutors do not see acase
through from beginning to end. With the exception of specialist courts, prosecutors are
not assigned to particular cases. This means several different prosecutors are often in-
volved in prosecuting the same case.

Disciplineisreportedly amajor problem in some areas. Inspections can be fraught, as
ahigh percentage of senior managersin the courts are still white. Some people are appar-
ently reluctant to write reports because they fear accusations of racial bias. Standards of

24 Schdnteich, Lawyers for the people, p 80.
25 nterview at Port Elizabeth magistrates’ court, November 2000.
26 Interview at Free State regional office, October 2000.
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evaluation for leg-to-leg promotions are not aways applied uniformly, and again thereis
a reluctance to recommend that prosecutors not be promoted.

The appointment of 31 chief prosecutors under the NPA is believed to be contributing
significantly to the alleviation of problemsin the courts. They have been made responsi-
ble for court planning and reporting monthly to the NDPP. They areto train senior public
prosecutors in court planning and docket screening, and are to visit all courts, interview
al prosecutors, and make recommendations on training and other needs. Some 350
prosecutors have been identified asin need of urgent training.

But the creation of the NPA hasled to several unforeseen problems. Thefirstisfrus-
tration that the body has functional authority over prosecutors without administrative
control, which has remained with chief magistrates. The second is a sense among somein
the department that the NPA is not necessarily aligned with its objectives — witness the
withdrawal of prosecutors from maintenance cases, which is discussed later. A third is
tension over the investigative function of the NPA, which is normally a police role.

The NPA has been recruiting police, paying them higher salaries, and sending them,
with donor funding, for specidist training with the FeI and Scotland Y ard. Some police
investigators in the focus group saw this as the creation of an elite investigative unit that
may drain police ranks and create further demoralisation. One analyst commented that
the inclusion of an investigative unit in the prosecution authority was a reactive step to
deal with a crisis situation, and did not represent a properly structured and thought out
approach to the reform of the criminal justice system, asimportant functional boundaries
were being transgressed.”” While elite units could motivate police by giving them some-
thing to aspire to, locating them outside the police force and in the prosecuting authority
was problematic. The investigative function should consistently lie either with the police
or the prosecution, or both, throughout the system. The need to urgently create a capacity
for good and swift investigations that circumvented the problems besetting the police
service was real, but might have been more carefully thought through.

In general, however, most people interviewed felt the NPA was avery positive devel-
opment; they were particularly positive about its nationa director, Bulelani Ngcuka, and
believed it was contributing significantly towards improving the criminal justice system.

Pre-trial services

One factor contributing to overcrowded prisons is the fact that many awaiting tria pris-
oners are petty offenders who could be out on bail. In one focus group session, heads of
prisonsin and around Gauteng estimated the proportion of petty offenders among await-
ing tria prisoners at 30-40 per cent. Many of these can't afford their bail.

In response, a pre-tria services (PT9) pilot project was launched; this occurred after
the minister of justice visited the United States, where the system of pre-tria serviceswas
introduced to him. The project was initially managed by the Bureau for Justice Assis-
tance, and funded by the New Y ork-based Vera Ingtitute. It was handed over to the de-
partment in September 1999.

27 Interview, Nico Steytler, Community Law Centre, University of the Western Cape, September 2000.
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In 1997, PTs pilot projects were established in Johannesburg, Mitchell’s Plain in
Cape Town, and Durban. The project was later extended to Port Elizabeth. Accused are
brought to PTs centres established at courts in these areas, where they are interviewed.
sapsofficersthen verify the information provided. Each caseis checked to seeif thereis
aprevious criminal record or if the person is wanted elsewhere. PTsthen composesare-
port on the accused, providing an evaluation of whether they pose athreat to society, and
whether or not they should be granted bail. The report is then sent, with the photograph,
to the prosecutor, and is intended to facilitate quicker and more just bail decisions, thus
keeping the awaiting trial prisoner population down to a minimum.

An evaluation of the project published by the Bureau for Justice Assistance (BJA) in
March 1999 detailsits strengths and weaknesses.?® While it wasinitially very successful,
especialy at Mitchell’s Plain, severa problems have emerged mainly relating to verify-
ing information, disrupted computer links to sapscriminal records, and a lack of funds
for PTSscentres.

PTsisagood example of some of the problems that can occur with a donor-funded
pilot project. It has been widely lauded by the department as one of its most successful
projects. Some pTsstaff interviewed even felt ministers had gained alot of political mile-
age from it. The general expectation was thus created that it would be ‘rolled out’ to the
rest of the country. And yet it seems that the department has failed to take any real own-
ership of it, providefor it in its budget, or communicated its plans effectively toPTSsCen-
tres. Instead, PTsstaff appear to have been left to work in an atmosphere of uncertainty,
without resources, encouragement, or information. The pilot seems to have been con-
ducted without any real consideration of whether or not it was realistic for the project to
be extended to the rest of the country.

National officials regard PTS as a ‘problem area’ because it is in an intermediary
phase.?® They recognise that the pil ots functioned reasonably well, and that bail decisions
had been moreinformed as aresult. The problem, they say, isthat the Court Process Pro-
ject (part of E-justice), which involves the automation of court processes, will haveama
jor impact on PTS, because it will take over functions currently performed by PTs.

INCREASING ACCESS TO JUSTICE FOR WOMEN AND CHILDREN

One of the goals of Justice vision 2000 was to respond to the special legal needs of vul-
nerable groups.® It isin this context that the need for policies in the fields of domestic
violence, maintenance, children’s rights, and sexual offences are addressed.

28 R Paschke, Process and impact assessment of the pre-trial services demonstration project, Bia report no
3 (Cape Town: BJA, 1999).

29 |nterview with chief director of the department of justice, November 2000
30 Justice vision 2000, p 16.
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The Domestic Violence Act

The Domestic Violence Act™ (bva) potentially broadens access to justice by widening
the scope of those who may seek redress for domestic violence. It does so by broadening
the definition of ‘domestic relationship’ to include unmarried couples, whether of the
same sex or not; family members related by consanguinity, affinity or adoption; and al-
lowing complaints from people who merely share or recently shared the same residence.
It istherefore apotentially crucial mechanism for increasing access to justice and turning
the tide of violence against women and children. Given the complexity of the issues in-
volved in bureaucratic penetration into the private realm, it is likely to take many years
for the state to guarantee the safety of women in the home. The key then is at least to
have good legidation on the books and strong civil society support so that women can
have access to an alternative source of |legitimation.

Implementation of the bvA has clearly challenged the magistrates’ courts. Problems
have arisen as a result of insufficient planning. These include negative attitudes among
implementers towards the new policy, and alack of infrastructure, training and person-
nel.

Despite these problems, some justice personnel, NGos and communities have made
valiant attempts to ensure that quality services are delivered. In Bloemfontein, for exam-
ple, a specialised centre dealing with domestic violence has been created at the National
Hospital on the initiative of a magistrate. It services the whole magisterial district of
Bloemfontein and is run by a multidisciplinary team comprising officials from the de-
partments of welfare, health, and justice; the South African Police Service (SAPY; NICRO;
and the Family and Marriage Association of South Africa (FAMSA).

A study of the budget allocations for the bva® conducted by the Gender Advocacy
Programme (GAP) warned of the need for additional infrastructure, training, and co-
ordination in order to give meaning to the DVA. A year later, research for this study indi-
cated that the problems identified by cap were still present.

Some of the values, beliefs, and perceptions of implementersthat are not in tunewith
the spirit of the constitution and new legidation indicate that, while legidation is neces-
sary, it is not sufficient to effect change. Stepsto effect attitudinal change are also essen-
tid.

The Justice College and the Law Race and Gender Unit (LRG) at ucT have conducted
social context training courses for justice implementers. But not al those who need the
training have received it, and many of those who have emphasise the need for ongoing
training. Funding from the Canada Linkage Project has enabled the LRG to undertake this
training, and the approach of the department of justice isto ‘buy in aslong as they don't
haveto pay’. Despite the co-operation of the department, the hands-off attitude to assist-
ing NGOs that have capacity to provide crucia socia context training suggests that the
commitment to implementation of the bva does not match professed priorities.

31 Actno 116 of 1998.

82 T Goldman and D Budlender, Making the act work: a research study into the budget allocations for the
implementation of the Domestic Violence Act (Cape Town: Gender Advocacy Programme, undated).
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Staff and funding shortages are problems that obstruct training. In Chatsworth, a
magistrate confirmed that it was necessary to attend conferences, meetings and work-
shops on the DvA, but said he couldn’t nominate people for training because there were
no fundsfor this, nor staff to cover their absence. Donor funds are available on an ad hoc
basis, which has alowed for some training.

The need for additional resources to implement the bvA has not been adequately ad-
dressed. One of the reasons for this has been the failure to cost legidation prior to it being
passed.

The Maintenance Act

An essential goal of the Maintenance Act™ is the efficient enforcement of maintenance.
The act does not alter the common law duty of support. ‘A maintenance order for the
maintenance of a child is directed at the enforcement of the common law duty of the
child’s parentsto support that child.’** A fully functional maintenance system is regarded
as an important instrument of poverty relief for women and children.®®

Section 4 of the act provides for the NDPP, in consultation with the minister, to issue
policy directives with a view to ‘building a more dedicated and experienced pool of
trained and gecialised maintenance officers’. However, as a result of the shortage of
prosecutorsin the criminal courts, the NDPP has withdrawn prosecutors from maintenance
cases except in the event of legal challenges. An increased workload has therefore been
placed on maintenance administration clerks. One officia in Johannesburg remarked that
it would take yearsto replace the 14 prosecutors earmarked for withdrawal from mainte-
nance, and that it was no solution to use clerks, whom they didn’t have, since their exist-
ing clerks were already overloaded. Clerks furthermore tend to see maintenance work as
‘punishment work’.*® If thisisageneral attitude among clerks, it isunlikely that they will
fulfil the criteria of dedication envisaged by the act.®’

It appears that one of the obstaclesto implementation isafailure on the part of upper
management to understand the organisational culture of the system. Thisis probably ex-
acerbated by the divided authority structuresin justice, asit is the NDPP, rather than the
department, that is responsible for withdrawing prosecutors from maintenance.

According to an officia at Johannesburg’ s maintenance court, the biggest problemis
alack of staff in all sections, and alack of fundsto employ people. There are three intake
clerks who assist about 60 people each day, although about 200 people come to the court
each day. There are 40 volunteer workers in Johannesburg, and these have been de-
scribed as ‘our pillars' . This staff shortage clearly breaches the intention of the act.

33 Actno 99 of 1998.
34 Act no 99 of 1998, section 4(b)(i).

35 Interview with deputy minister Cheryl Gillwald, November 2000, and interview at corporate planning ser-
vices, department of justice, November 2000.

3 Interview, Justice College, November 2000.
37 Actno 99 of 1998, section (4)(b)(ii).
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The act provides for the minister to take al reasonable steps within the available re-
sources of the department to appoint at least one maintenance investigator for each main-
tenance court.*® But, due to alack of funds, this has not occurred.

The lack of sufficient training also impedes implementation. ‘ There are magistrates
and prosecutors who are still not trained, and women are still not able to access mainte-
nance efficiently and quickly through the courts.’*

Complaints about the maintenance courts are legion. In afocus group of complain-
ants, women relayed their stories about their battles in these courts. Many received no
satisfaction as the husbands from whom they were demanding maintenance could not be
found. They believed that not much effort was put into finding these men, and this en-
abled them to escape their responsibilities. Women were asked to return to the courts on
several occasions, at their own cost, and in many instances were still not helped.

While women generally experienced the professionals in the court as fair, most
women felt the maintenance courts were cumbersome and inefficient. They were critical
of the bureaucratic processesto be followed, and reported that much time was wasted on
trying to find out what to do and where to go. These processes could take up an entire
day. They found the clerks to be unhelpful, but were reluctant to complain as they felt
officials were likely to become rude.

There were cases where clerks complained to the women about their salaries and
working conditions, and indicated that these were reasons for the provision of such a
poor service.

Some of the women’ sfaith in the justice system was restored when they had contact
with magistrates, who made them fedl that justice was being done. But other women
were till fighting for maintenance, and found the courts to be very unhelpful. They felt
these kinds of cases were not treated with the seriousness they deserve.

The Maintenance Act and Justice vision 2000 proclaim the importance of an efficient
maintenance system. However, the failure to provide the requisite resources, such as
maintenance investigators, has meant that this has not been achieved, demonstrating a
poor fit between stated priorities and the provision of resources.

Juvenile justice enshrined in the constitution: detention as a last resort

The constitutional provision for the detention of children as a ‘last resort’ *° has chal-
lenged implementers of juvenile justice to provide the necessary infrastructure. Although
detention as a ‘last resort’ is open to judicia interpretation, it is the duty of the govern-
ment to ensure that it cannot be interpreted as the ‘first resort’.

Despite the congtitutional provision, hundreds of children still languish in jails. The
causes of the problem can be narrowed down to two main issues: judicial officers who
are not inclined to a children’ srights approach to justice; and scarce resources, particu-
larly in the form of safe and secure houses for children.

38 |bid, section (5)(2).
39 Interview, Vincent Saldanha, Legal Resources Centre, Cape Town, September 2000.
40 South African Constitution, Act 108 of 1996, section 28(1)(g),
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Despite the constitution and statements declaring juvenile justice apriority, the lack
of infrastructure and training has meant that these enshrined rights cannot be imple-
mented.

The creation and development of sexual offences courts

Point four of the ten-point plan deals with the establishment and rollout of specialised
courts, such as family, juvenile, sexual offences, commercial, and small claims courts.
The establishment of specialised sexual offences courts (socs) isaimed at stemming the
tide of sexual offences against women and children. At the time of writing there were 14
sites for these courts,** and 10 more were planned.*?

The idea of a speciaist sexual offences court is that al role players, including per-
sonnel from justice, health, welfare, the saps and relevant NGOs be trained to deal with
victims of sexual offences, and that magistrates be chosen for their sympathy towards
children.*® For the prosecution of sexual offences against children, the courts are
equipped with closed-circuit Tv, and children give evidence in a separate child-friendly
room with the help of an intermediary; in some cases, anatomically correct dollsare pro-
vided. In order to reduce intimidation, there are separate waiting rooms for complainants
and accused. Adult plaintiffs are separated from children so that thereis no sense that an
adult rape victim will be treated as a child — and also to reduce the chance of children
imitating an adult’s evidence. Children’s waiting rooms are set up to be as comfortable
and friendly as possible, with toys and children’s pictures on the walls.**

In 1999 the task of driving the rollout of socswas placed in the hands of the Sexua
Offences and Community Outreach Unit (soca) of the NDPP, headed by Thoko Majok-
weni. Thisunit was established to ensure that sexual offences involving women and chil-
dren were treated more seriously. To thisend specialist courts have been created and ad-
ditional prosecutors employed on a contract basisto deal with the huge backlogsin these
cases in some areas.*

Under the direction of Majokweni, and with the backing of the BJa, the Thuthuzela
Care Centre has been established at the F D Jooste Hospital. Thisis aone-stop centre for
survivors of sexual offencesfrom Guguletu, Khayelitsha, and Manenberg in Cape Town.
Its aim is to reduce considerably the secondary traumafor survivors of sexual offences.
For example, a district surgeon is available to do a medical examination and collect fo-

41 Telephonic conversation with official at the ~pa , January 2001. Sites include Kimberley, Bloemfontein,
Welkom, Soweto, Pretoria, Thohoyandou, Pietermaritzburg, Durban, Umtata, Mdantsane, Port Elizabeth,
Wynberg, Cape Town, and Parow.

42 United States deputy AG impressed, in The People’s Lawyer: Justice in Action, 2(1), 2000, p 8. Additional
sites planned are Welkom, Pietersburg, Nelspruit, Odi, George, Middelourg, Mmabatho (Morelete),
Pietermaritzburg (Verulum), Vereeniging, and Mitchell’'s Plain.

43 Interview, nopp director of sexual offences and community outreach, Thoko Majokweni, August 2000.
44 Interview, Majokweni.

45 Interview, Willie Hofmeyr, npA, November, 2000.
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rensic evidence. The survivor may then have abath and put on clean clothes provided by
the centre. Only then does an investigating officer take a statement from the survivor.*®

Problems in implementing the rollout of socs include the lack of adequate court fa-
cilities and infrastructure, the lack of trained and dedicated court personnel, and the lack
of an integrated and multidisciplinary approach. All these problems are interrelated.

Despite significant improvements in the prosecution of sexual offences, it isstill in-
adequate. These cases are difficult to prosecute as they usually depend on the evidence of
asingle witness, and an adequate medical report. According to Rape Crisis, the formation
of the NPA has had a positive impact. After guidelines for the prosecution of sexual of-
fences and domestic violence were circulated to prosecutors, Rape Crisis began to re-
ceive requests from prosecutors for expert evidence. It also indicated that convictions
have been achieved where the case was not necessarily strong (primafacie), asaresult of
better trained prosecutors. The degree of professionalism with which cases are handled,
however, depends very muchon theindividual prosecutor. If she or heis motivated this
usually ensures a satisfactory result, but the converse is also true.*” The prevalence of
unprofessional prosecution was confirmed by Dr Rabie, facilitator for the Integrated
Criminal Justice Programme of BAC in the Western Cape, and the ATPP team at Wynberg,
which found widespread mismanagement of dockets in general and those involving sex-
ual offencesin particular. Some had simply not been read by prosecutors.*®

The success or failure of the socs areintrinsically connected to the functioning of the
courts in general. Their specidisation and designation as specia projects do not make
them immune to some of the same problems experienced by other courts. The fact that
the control of socs has moved to the NDPP and out of the bureaucratic restraints of the
department is a positive development. But the problems will persist for another decade if
the department of justice is unable to upgrade and fully utilise existing resources, for ex-
ample by ensuring that sensitised magistrates have incentives to remain in their jobs.

EXPLANATORY FACTORS

A number of reasons for the problems in implementing justice policy became apparent
during this study. These included the underprioritisation and underfunding of thejustice
function, the extent of transformation being attempted and alack of sound strategic plan-
ning, the failureto cost policy, the lack of financial management, the diversity of author-
ity centresin theimplementation of policy, thelack of communication and co-ordination,
disrupted court management systems, and afailure to appreciate and build on successful
locdl initiatives and community involvement. These are discussed in more detail below.

46 Interview, Thuthuzela Care Centre, F D Jooste Hospital, Manenberg, September, 2000.
47 Telephonic interview with Samantha Waterhouse, Rape Crisis, Cape Town, December 2000.
48 Interview, Awaiting Trial Prisoner Project, Wynberg magistrates’ court, Cape Town, October 2000.
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Underprioritisation and underfunding of the justice function

The chairperson of the parliamentary portfolio committee on justice argues that South
Africa needs awhole new justice system:

Justice has passed 72 essential new pieces of legislation in the last six years. The impact of 72 new
pieces of legislation is astronomical. They have to be administered, financed, and monitored. Gov-
ernment doesn't have the systems for costing legislation. Personnel have been cut. The budget is not
increasing. Most legislation is substantial and transformative. What & actually required is a whole new
justice system. 4

A whole new justice system can however, only be built on the foundations of the ex-
isting one. But even this would require that justice be made a higher priority at the ne-
tional level.

The poor functioning of the justice system is aggravating the security situation in the
country which, inturn, isadversely affecting prospects for economic growth. It isaterri-
ble irony that, in a country with one of the best constitutions in the world, people can
spend more than three years awaiting trial.

Many departments may justifiably believe they should be given higher priority in the
budget but, given the serious security situation in the country and the inability of the ex-
isting criminal justice system to remedy it, justice seems to be one of the most obvious
priorities.

But what has in fact been happening to the justice budget during recent years? The
annual justice alocation in the budget is determined in the context of the Medium Term
Expenditure Framework (MTEF). On 30 October 2000 the minister of finance, Trevor
Manuel, stated the following in the national assembly:

In the next three years we also intend to allocate significant additional resources to the departments
entrusted with ensuring the security of our citizens, and with arresting and prosecuting those who
threaten our safety. Allocations to the integrated justice system, will grow by R5,2 billion , or an ave-
age of 6,6 per cent a year between now and 2003/4.

However, a closer look at the MTEF document™ itself revealsaplanned reduction in
spending on the integrated justice system as a percentage of the overall budget. Spending
on the integrated justice system, which includes justice, correctional services, and the
SAPS isindeed set to increase by R5,2 hillion from R24,8 hillion in 2000/1 to R30 billion
in 2003/4 in nominal terms. But, as a percentage of the national budget, spending on the
135 is set to decrease from 13,3 per centin 2000/01 to 12,9 per cent in 2003/04. Itiseven
worse when compared with 1999/2000, when spending on the 13samounted to 13,5 per
cent of the national budget. Spending within the integrated justice system works out at
about 64 per cent for the saPs 24 per cent for correctional services, and about 12 per cent
for justice As a percentage of the estimated total national budget, spending on justice
looks set to remain at about 1,27 per cent for the duration of the current MTEF period.

49 Interview, Johnny de Lange, chairperson of the justice portfolio committee, September 2000.
50 See 2000 Medium Term Budget Policy Statement.
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Defence and intelligence spending, on the other hand, is set to rise from 6,4 per cent
of the budget in 1999/2000 to 7,7 per cent in 2003/4. Spending on economic servicesis
planned to increase by 1,3 per cent over the same period, and that on infrastructureby 1
per cent. Spending on social servicesis set to decrease by 2,4 per cent: education by 1,7
per cent, health by 0,6 per cent, and welfare by 0,1 per cent.

This seems to reflect the emphasis in the government’ s GEAR strategy quite clearly:
create economic growth and therefore employment by spending more on economic ser-
vices and infrastructure, and promoting investment. This must occur at the expense of
social and protection services, the two areas where the most chronic immediate problems
lie. Since economic growth and job creation will take along time to come into effect—if
they ever will on the GEAR assumptions — the short- to medium-term prospects for big
improvementsin the justice system are bleak. ‘ Doing something with nothing’ >* seemsto
have become the rule in respect of the country’s social and security problems.

The breakdown of the MTEF also reflects another interesting chain of consequences
explained by a consultant to the department of finance*” Because of the defence deal,
and because defence is a national function, the national share of the budget has had to
increase relative to the provincial share. But because the provinces are largely responsible
for implementing social functions, their share of the budget has also had to increase. This
has meant that other national functions, such as justice, are having to pay the price of
these developments.

But that is not the end of the tale of woe for justice. Over the past few yearsthe de-
partment of justice has been allocated more and more functions such asthe TRc and the
various other commissions, which have added significantly toits expenditure. Although,
as a percentage of the national budget, spending on justice has increased from roughly
0,5 per cent to 1,27 per cent over the past decade, this has not been enough to offset the
additional demands. This means that spending on something has had to suffer, and this
has largely been management functions and the administration of justice and law. Little
wonder, then, that the courts are struggling, both from amanagement and resource point
of view.

Over the past six yearsthe justice budget has been supplemented by significant donor
funding which, on average, amounts to R90 millior—R100 million annually, or approxi-
mately 3,5 per cent of the annual justice budget. Thisfunding has hel ped to improve the
justice system through various projects. However, it isnot without its problems, such asa
lack of local ownership of projects and a lack of long-term sustainability. There is also
little co-ordination among different donors and between donors as a group and the de-
partment. This can complicate the department’ s own strategic planning asit haslittle ad-
vance insight into what donors are likely to fund. However, most donors areplanning to
reducetheir involvement in South Africa over the next decade. This additiona funding is
therefore also likely to diminish in the long run.

51 D Budlender, Doing something with nothing: the family centre pilots (Cape Town: Law, Race and Gender
Research Unit, uct, 2000).

52 Interview, consultant to department of finance, October 2000.

26



LESSONS FROM THE JUSTICE SECTOR

Within the justice budget itself, the running of the courts has not been given suffi-
cient attention. The courts are expected to operate on virtualy the same proportion of
resources that they were expected to operate an in 1990, before the escalation of the
crime rate. Similarly, adequate resources have not been allocated to the increased man-
agement function the new justice system demands.

Without a detailed study of the justice budget over the past decade, it is not possible
to say definitively that the justice function is underfunded. It may be that funds are inap-
propriately distributed. Part of the problem is certainly bad financial management, as dis-
cussed below. Another aspect of the problem is severe underfunding of administrative
and prosecutorial posts, aswell as underfunding of court administration generally. These
aspects of justice funding require immediate attention. It may be that existing funds can
be more appropriately distributed among the various justicefunctions, but it may also be
that justice requires a higher proportion of the national budget to function effectively.
This question needs urgent investigation.

International comparative data could theoretically be useful in assessing South Af-
rica’s level of spending on justice. But comparative data on justiceis not only scarce, but
different situations arenot readily comparable. Denmark, for example, spendslessthat 1
of its national budget on justice, but it also has a low crime rate and a well-developed
justice system. Data is also often not comparable because some figures include either
policing or prisons, whereas others do not. A better approach would therefore beto de-
termine whether or not the resources being made available to justice in South Africaare
sufficient to meet local justice needs.

The extent of transformation and the lack of sound strategic planning

Arguably the most important reason for the problems being experienced in implementing
policy is the lack of aredistic strategic plan. Justice vision 2000 purports to be such a
plan,® but it is aimed at achieving an ideal justice system without prioritising policies or
ordering them into redlistic short- , medium- , and long-term goals that are related to
available resources.™

Too little thought has gone into what it would take to implement these policies, and
too few decisions about what is practical to implement and what is not have been taken.
The focus has tended to be on quick fixes for individual problems rather than long-term
systematic solutions.

The magnitude of the scope of transformation being attempted in justice is phenome-
nal. Itisnot being argued that the scope of transformation being undertaken is not neces-
sary, but rather that it should be properly prioritised and realistically phased. As things
stand, the focus of attention of the relatively small justice department is scattered over a
very wide range of far-reaching transformative processes, including:

merging the former 11 different departments into one national department, entailing

53 The subtitle of Justice vision 2000' is; ‘A draft strategic plan for the transformation and rationalisation of
the administration of justice’.

54 A more detailed critique of Justice vision 2000 is provided in Stack and Ntlokonkulu, Understanding policy
implementation.
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institutional and personnel upheavals;

adapting the role of the judiciary to fit the new constitutional and human rights con-

text;

shifting the balance of power between the executive and |egislature towards a more

active and interventionist legislature;

increasing racial and gender representivity;

unifying the judiciary to include judges and magistrates in one system,;

changing the role of the prosecution services from a system of independently operat-

ing attorneys-general to a more unified service led by the nationa director of public

prosecutions;

transforming the Justice College to meet new training requirements;

transforming the structure and hierarchy of the court system;

introducing a new court management system;

ongoing reorganisations in relation to provincial regiona offices;

transforming and streamlining the department’ s own management and organisationd

structures,

ongoing transformation of policy-making processes;

transforming the budgeting process from annual incrementalism towar ds zero-based

budgeting in the context of medium term expenditure frameworks;

introducing IT systems throughout the department and courts,

transforming the legal aid system; and

transforming the educational requirements for the legal profession.

Littlewonder that the department is operating under stress. Asthe chairperson of the
justice portfolio committee put it:>°

The system we inherited was not designed to cater for 100 per cent of the population or to do what we
are trying to do with it, so it is clearly strained. We are chasing our tails and reacting to hundreds of
problems with no ability to see the big picture.

Justice policy is made in severa units, including the policy unit, the corporate plan-
ning unit, the NPA, and the various directorates of the department. The department go-
pearsto consist of anumber of little dominions attempting to operate asindependently as
possible from each other, with little communication or co-ordination among them.

The effect has been a vast array of simultaneous policy initiatives via policy direc-
tives, legidlation, and pilot projects, without due regard for the implementation capacity
of the justice machinery or the long-term sustainability of these initiatives. Wilfried
Scharf, director of uct’sInstitute for Criminology, callsthisthe legidation-driven ‘ mul-
tiple smultaneous change model’ *® — ‘we pass legislation, throw people in at the deep
end, and hope that they will swim’. The result has been that people are drowning, the
courts are struggling with backlogs, court user expectations have been disgppointed, and
the justice system is losing the respect of law-abiding citizens.

5 Interview, De Lange.
5 Interview, Wilfried Schérf, Institute of Criminology, University of Cape Town, September 2000.
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Thisis not to argue against a legidation-driven approach in general. In some cases,
despite alack of readiness to implement new legidation, and despite alack of resources
and infrastructure to implement it fully, having the relevant legidlation in place serves a
purpose. In the case of domestic violence, for example, the bva offers an ‘ dternative
source of legitimation’ > which serves to counter prevailing patriarchal beliefs and prac-
tices. But, more generally, a slower model of change that proceeds within the bounds of
resource and capacity constraints allows change to be introduced in amore rational and
effective manner.

Numerous pilot projects have been implemented in various combinations of centres,
including court managers, citizens' advice desks, family courts, sexual offences courts
and PTss. Many have been made possible by foreign funding, but are expected to be ab-
sorbed into the department’ s budget, which is not growing accordingly. The department
has advertised these projects widely and promised ‘roll-out’ to the rest of the country if
they are successful. But no attempt has been made to cost the roll-out of al these pro-
jects, singly or in combination, or to evaluate what is practically feasible, given capacity
and resource constraints. Very few government evaluations of these projects have ever
been published.

All thisis understandable. The ANC assumed power with high aspirations and the de-
sire to prove that it could make a substantial difference to the quality of justice, and citi-
zens accesstoit. It hasbeen informed by interesting ideas from all over theworld. But it
had little experience of actual policy implementation; asseveral interviewees stated, peo-
plejust want the basic judicial system to function properly. All the other ‘fancy’ ideasare
nice add-ons, but only if they can be afforded once the basics are in place. This does not
mean that specialist courts cannot be introduced, as they involve areorganisation of ex-
isting resources rather than additional demands on existing resources. It also doesn't
mean that certain projects such as ATPP should be abandoned, asthey are not ‘ add-ons’
but are essential to the basic functioning of the justice system.

Some politicians feel that *you cannot prioritise in justice. Either you have justice or
you do not.’*® In other words, there is no such thing as partial justice. This attitude has
been quite widespread among justice policy-makers and, in our view, isaserious obsta
cle to effective planning and implementation.

While Justice vision 2000 is generally felt at least to have been a formulation of the
direction in which justice was meant to move, its shortcomings as a strategic plan have
been recognised. Following atour of courts soon after taking office, the present minister
of justice, Penuell Maduna, released the Millennium 10-point plan which was an explicit
attempt to focus the department on its core function, namely operating the courts. It states
that the strategic planning process must be underpinned by certain guiding principles,
including that ‘plans should be focused; goas should be clearly defined, practical and
attainable; and investment and intervention should make an impact at the points of ser-
vice ddlivery’.

57 Interview, policy analyst Patrick Heller, January 2001.
58 Interview, De Lange.
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Two other processes in government have been driving the department towards a
more redlistic plan. One was a brief from the department of public service and admini-
stration to the department of justice to submit restructuring and delivery plans. Justice
responded by producing a huge two-volume report —known asthe 11p (Integrated | mple-
mentation Plan) — for this purpose. Staff in the regions claimed not to have been con-
sulted in the course of this process,> and believed the plan had been drawn up by a
committee at national level. The document did not appear to be a rationalised strategic
plan, but rather resembled an even more el aborate Justi ce vision 2000-type of document.
In any event, the ministry shelved the report in favour of abusinessintervention to assist
the department.

At thetimethe interviewsfor this study were conducted, the business report on their
assessment of the department had not been finalised, but some interim suggestions were
being considered. These had to do with linking the strategic plan to the budget, narrowing
down the objectives of the department to what is affordable, costing of legidation, and
facing up to and solving problems directly rather than ‘throwing money at them'.

The processis being conducted under the scrutiny of the president, and if it isfound
to be successful and achieve what government islooking for, it may be replicated in other
government departments.®

Another driving factor towards a streamlined department has been the September
2000 report of the parliamentary standing committee on public accounts on the depart-
ment of justice, which requiresthelatter to sort out its financial management under threat
of being placed under the financial management of the treasury.

Just how compatible a business approach is with the requirements of a government
organisation is a question that will be key to the success or failure of the business en-
deavours. Profit is not the main motivating factor for governments. Status and materid
reward in government are determined by how large a department is, and the number of
peopleinits various directorates. This does not favour streamlining and efficiency. Gov-
ernments, in addition, have to be accountable to citizens, whereas businesses do not.

One businessman’s assessment® of the root of the problem in justice is that leader-
ship in the department is not well defined nor particularly skilled at leadership and man-
agement, that it has no plan that lends itself to operationalisation, and no sense of build-
ing teamsto achieveits objectives. What is needed is a set of common objectives that the
whole leadership adopts, so that everyone moves forward in the same direction.

A magjor obstacle to formulating a viable strategic plan is likely to be the entropy that
seems to have set in with regard to strategic plans and business plans of any sort —the
‘gatvol’ factor. Severa people we spoke to are also rather sceptical about how relevant
the business recommendations are likely to be, and feel asif their owninternal restructur-
ing process has been usurped without being given a chance. Some of the dangersof using
outside consultants are that implementers may not feel much ownership of the plan,
which may also overlook some critical, but not obvious, aspects of implementation re-

59 Interview, Free State Regional Office, October 2000.
60 Interview, Business Against Crime, November 2000.
61 Interview, Business Against Crime.
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quirements. Thisimplies that the department may need to devise some means of building
enthusiasm for and commitment to the plan. At least it seems that the leadership of the
department has finally recognised the need for a workable strategic plan.

Failure to cost policy

A second reason for the problems in implementing justice policy is the failure to cost
policy. Thisis related to the lack of realistic strategic planning. There have been many
instances of policies being announced and widely advertised, and then halted in their
tracks when resources have been found wanting. The roll-out of pilot projects such as
family courts and PTsis one example, and the creation of regional offices another. The
implementation of new acts, such as the Maintenance and Domestic Violence Acts, are
further examples. This start—stop style of implementation is creating many disappointed
expectations, and much cynicism about government’s intentions- particularly because
there is such a great need for some of these policy initiatives.

Some policies have been adopted without a realistic appreciation of the likely de-
mand for the new service, nor any evaluation of whether the available human resources
would suffice for implementation. The public response to the Domestic Violence Act, for
example, has been ailmost overwhelming, and was not foreseen. A relatively simple sur-
vey could have reveaed the likely demand, and the necessary resources for implementa
tion could have been calculated on that basis. One would have thought that public repre-
sentatives would have been aware of the extent of the need for these services. The unex-
pectedly high response indicates either that public representatives were out of touch with
the real needs of their constituents, or that they were unaware of the capacity constraints
of the executive arm of government.

Although parliament has requested departments to include costings when bills are
submitted, this has not yet been taken very seriously, probably because of the complexity
of the task and the lack of capacity in departments to undertake it. The Promotion of
Equdity and Prevention of Unfair Discrimination Bill, for example, includes a short
statement estimating the cost of implementation to be R50 million. Thereis no indication
of what this costing is based on or how it was calculated, and it istherefore impossible to
assess wWhether it is realistic or not.

Sufficient allocation of resources and the provision of training to implement a policy
signals a commitment from the department to that policy that filters down to implemen-
ters. The converseisalso true; ashortage of resources for implementation suggests alack
of commitment, which affects motivation levels.

The Applied Fiscal Research Centre (AFReC) has published a review of international
and local practices regarding the costing of legislation.®” The constraints identified on
costing in South Africa include alack of human and institutional capacity to undertake
costing analyses, alack of appropriate management systems, institutional opposition to
reorganisation to facilitate planning and finance functions, the reactive nature of policy

62 A Shall, C Barberton, & T Ajam, 2000. Costing legislation: a review of international and local practices with
a view to developing recommendations for South Africa, commissioned by German Technical Co-
operation (Cape Town: Applied Fiscal Research Centre/AFReC, University of Cape Town, 2000).
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development, the speed at which policy changes are being introduced, and the fact that
personnel costs consume a large proportion of departments’ funds, leaving little over to
undertake such costing exercises. AFReC has been dealing with the department of justice
onthissince 1997. So far it seemsthat few officialsin the department appreciate the need
for costing policy. According to Conrad Barberton of AFRrec, the department lacks an
understanding of the extent of the problem: most don't believe that there is a problem,
and many of those who do don't have the power to address it.

Costing of legidation and other policy measures is one of the areas in which the
business team is likely to make recommendations. An interim suggestion under discus-
sion at the time interviews were conducted was the creation of someinstitutional means
for linking legidation to a costing process, so that when a hill is submitted to parliament
it is accompanied by a budget with a document from the treasury confirming that there
are sufficient finances for itsimplementation. Based on the costing information provided,
parliament could then decide to pass the legidation as it is, to pass it with specific time
frames for implementation, to amend it to create a better fit between the policy and the
available resources, or not to pass the legidation at all, given the costs of the policy and
other departmental priorities.

Possible alternatives for addressing the need to cost policy include establishing a pol-
icy costing unit either within each department or within the treasury, some combination
of the two, or contracting policy costing out to organisations or firms outside of govern-
ment.

Lack of financial management

A glaring area of neglect in the implementation of justice policy isfinancial management.
Not only isthe DDG in charge of finances not a qualified accountant, but the department
lacks afinancial manager —and thisdespite the fact that budgets are managed and money
collected in more than 500 offices. The lack of financial management is one of the pri-
mary reasons for the parlous state of the department’ sfinancial affairs. Another contrib-
uting factor is the manual system of record-keeping in which documents easily go miss-
ing, and is relatively easy to abuse. Not only arefinancia controlsat thelocal level of the
courts inadequate; those at management level arenot in place.

One of the biggest budgeting problems for many courts, especially some of the big-
gest, has been top-dlicing, which one interviewee referred to as a‘ Byzantine game' .
Courts are given an initial budget allocation, which is then cut to correct for regiond in-
equities in the alocations. This has led — obviously —to serious problems for those courts
whose budgets have unexpectedly been cut back. This year, for example, some of the
busiest courts, including Johannesburg and Pretoria, have literally run out of budgeted
amounts for essential line items such as telephones and stationery. Better planning and
more foresight could prevent these kinds of problems.

While the Public Finance Management Act of 1999 has been lauded as a very posi-
tive step towards tightening up the financial controls in government generally, it does

63 Interview, Business Against Crime, November 2000.
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lead to some practical problems in implementation. Accounting officers are criminally
liable under the act if they wilfully or negligently fail to comply withits provisions,®* and
the act is a‘ huge challenge to implement’.®® Its provisions, very generally, are to ensure
effective and efficient financial systems, the economical use of resources and the man-
agement of assets and liabilities. T he accounting officer may not commit a department to
any liability for which money has not been appropriated. In the event of any overspend-
ing, the accounting officer has to report to the executive authority.®

Both chief magistrates, who currently control court budgets, and regional office
heads, who to some extent control the regional budgets of the department, are therefore
unwilling to alow any overspending. It is for this reason that some magistrates in some
courts have during 2000 ordered the cutting of telephones, spending on stationery, and
other items when budgets for these items have — as was predictable, given the cuts—run
out. This had serious consequences for service delivery in those courts. Accordingtoone
regional office head, the cause of the lack of resources in the courts has been the addi-
tional spending needed to cover the costs of the increasesin prosecutors’ salariesand the
cost of the NDPP without additional funding from state expenditure®” being made avail-
able for the purpose.

A further problem has been that chief magistrates are discouraged from saving on
any itemsin their budgets because whatever amount they manage to save in one year is
cut —plusalittle more—from their budgetsfor that item in the following year. In the Pre-
toria Magistrates’ Court, for example, the budget for hotels and meals (for court officers
hearing cases out of town) was cut from more than R300 000 in 1997/8 to R266 000 in
1998/9, R130 000 in 1999/00, and R62 000 in 2000/1.%® Obviously this cannot continue
indefinitely. The bottom line for the courts is the de facto instruction of ‘provide more
services with less money’.

A seriousindictment of the department’ sfinancial management has been givenin the
report of the parliamentary sanding committee on public accounts on the auditor-
general’s report on the department:*®

The Committee notes with concern the many shortcomings in financial management, contained in the
Report. This concemn is deepened by the fact that many of the shortcomings have been reported for
the past two years, with litle or no improvement shown. In the view of the Committee, this has led to
the chaotic state of financial management in the Department, which was illustrated by the fact that the
Department was unclear as to whether it had a financial manager between 1997 and January 2000.

The committee took the view that the deterioration in the financial management of
the department had to be halted immediately, insisting that the DG appoint a chief finan-
cial officer as a matter of urgency, and that, should there be no significant improvement

64 See section 86(1).

65 Interview, Conrad Barberton, AFReC, September 2000.

66 See chapter 5 of the act.

67 Interview, Free State regional office, October 2000.

68 Interview, Pretoria magistrates’ court, September 2000.

69 Tenth report of the standing committee on public accounts, 6 September 2000.
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by the end of the financial year, ‘it will request the national treasury to intervene, in terms
of the Public Finance Management Act, in the financial management of the department
of justice'.

The committee recommended that the decentralisation process be reviewed dueto a
lack of financial management capacity in the regions, and requested anumber of detailed
reports and financial statements from the department. It noted, in conclusion, that the
department had been responsible for over 50 per cent of the unauthorised expenditure by
government departments during the financial year.

While these problems remain unresolved, whatever the merits of the case for justice
to receive alarger dice of the budget, it is likely to remain alost cause. The sum spent
without authorisation was reported to be R79 million. Some of thoseinterviewed argued
that the extent of unauthorised spending had been overstated. A closer ook at the auditor-
general’ sreport seems to bear this out in that the amount that could be regarded as unau-
thorised in terms of the Exchequer Act was R21 million. The remainder included R10
million incorrectly charged against the vote, and R47 million that exceeded the amount
voted after R79 million had been suspended by the department of state expenditure.

Some argue that overspending isinherent in justice asit isimpossible to predict what
the demand on the courts would be —what new policy would require, how many cases
would come up, and how many witnesses would be involved, especialy as there are
many courts spread throughout the country. When courts have to subpoena witnesses,
they cannot refuse to pay them even if the budget item has run out. This places account-
ing officersin an impossible bind. They arelegally obliged to make certain payments, but
may be crimindly liable if the budget for these payments has run out.

Some argued that the cutbacks can have a positive trimming effect, but that this did
not detract from the fact that insufficient funds were being allocated for the system to
function effectively. Oneregional office head argued that the M TEF was too restrictive as
an advance budgeting framework to operate in the absence of contingency margins for
unforeseen new policy initiatives.” In terms of the new public finance management re-
gime, however, if aminister requests the department to carry out an activity for which
there is no money in the budget, the DG, as the accounting officer, is obliged to refuse.

Financial management in the department is one of the main areas the businessteam
reviewing the department has f ocused on. One of theinterim suggestions they have con-
sidered is a means of linking the budget to the strategic plan, and thus service delivery
targets. One means of doing this would be to establish a separate division in the depart-
ment to focus exclusively on finances. It would need to be headed by a quaified financial
director. One option is for business to second such a person to the department on an an-
nual basis, funded by Bac. Another would be to have ateam of seconded persons from
auditing firms working in the department to assist the financia director which could then
undertake a zero-based budgeting process, ie establish what the absolute fundamental
requirements of the department are, and what they would cost. Thereafter, resources and

70 See Report of the auditor-general on the financial statements of vote 21 - justice for the year ended 21
March 1999 (Pretoria, 1999).

& Interview, KwaZulu-Natal regional office, November 2000.
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capacities permitting, it would establish what scope thereis for additiona undertakings.
The department would then be in a position to let the cabinet see what the various possi-
bilities are for the justice system within certain budgetary parameters.

Inadequate human resources

Despite the shortage of financial and material resourcesin the justice system, someinter-
viewess argued that this was not the main problem. According to one judge’® the main
problem isthe lack of human resources. He argued that many things are not working be-
cause of alack of skills, and that, in the absence of adequate skills, it was impossible to
reform the system effectively. He noted that the quality of prosecution had declined dra
matically, that the quality of defence was worsening, the quality of judgements was de-
clining, and administration services were grinding to a halt.

Two main factors are contributing to the shortages of skillsin the department. Oneis
the shortage of financial resources, which also impacts on salaries and working condi-
tions, and the other isthe department’ s affirmative action policy in a context where gov-
ernment is not in a position to compete with the private sector for a very limited pool of
black legal professionals. Given the domination of the profession by white mades, it is
fairly obvious that a policy of affirmative action is necessary to drive transformation. It
may seem trite, but many have pointed out that ‘ numbers are not enough’ and that there
are anumber of criteriathat need to be taken into account for appointments to be made,
such as the ahility to give effect to the values of the constitution.

While affirmative action is necessary to increase representivity in the department, it
is taking its tall in the form of unsuitable people being appointed. Resistance to change
from some and the cultural difficultiesin creating new integrated teams at all levels of the
system are adding to the challenges facing the department. These kinds of problemsare
probably unavoidable, but their impact could be cushioned by more comprehensive train-
ing programmes, both for upgrading skills and for socia context sensitisation.

Very important to harmoniousracia relations, and thus to the success of some of the
courts, have been particular individuals in senior positions who are able to sustain the
loyalty of both black and white staff. In most of these cases the individuals concerned
have been primarily interested in delivering a quality service, and their focus has accord-
ingly been on performance equally applied to everyone.

Representivity among the bench, judicial officers, and the management echelon of
the department isincreasing at avery measured pace, but even so has not occurred with-
out controversy. Data for changes between March 1996 and July 2000 intheracial and
gender composition of judges, prosecutors, state advocates, magistrates, and the man-
agement echelon of the department is provided in annexure 3.

The percentage of white judges has dropped by 16 per cent from 90 per cent in 1996,
and 74 per cent in 2000. The bench is therefore still far from being representative. The
percentage of white magistrates has dropped from 67 per cent to 56 per cent, that of
white prosecutors from 54 per cent to 36 per cent, that of state advocatesfrom 82 per cat

72 Interview with judge, November 2000.
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to 64 per cent, and that of whitesin the management echelon of the department from 61
per cent to 54 per cent.

In some areas, however, changes have been much more rapid. One high court judge
informed us that within one year the administration of the Johannesburg high court had
changed from predominantly white to predominantly black, and the loss of skillsthat this
involved had had serious consequences. In particular, new people did not have the ex-
perience to devise new administrative systems to deal with new problems.

Affirmative action is clearly necessary, given the skewed representation in the de-
partment. However, as has been argued, numbers a one are not enough. Where people are
appointed to improve representivity despite inexperience, if thisis not addressed, service
delivery will continue to suffer. Given the shortage of resourcesin justice, raising salaries
to be competitive with the private sector is not an option. To improve representivity, the
department has little option but to employ relatively inexperienced black applicants.
However, their need for mentoring and training has to be openly recognised and al-
dressed if the adverse effect on service delivery is to be minimised.

Serious capacity problems are also reported at middle management levelsin the de-
partment as a result of alack of formal management education. The problem is not new
but has become more seriousin light of the new demands on the department for effective
service delivery. A further issue isaconflict of approach between new appointees with a
background in management training and incumbents who are accustomed to doing things
in an established way.” Some incumbents are not in favour of the new policies, and are
thus reluctant to implement them. Training courses rarely effect long-term fundamental
attitudinal changes. This remains a factor in weighing up what is practically achievable.

Aside from perceptions about the quality of personnel entering the justice system,
there is a serious shortage of posts, the most serious beingin administration throughout
the system and of professional staff at the regional court level. Details of total staffing of
the department of justice in September 2000 is given in table 6 in annexure 4.

The total number of justice personnel was 13 235 — 1 608 less than the 14 843 in
March 1996.” Since 1996, however, the total number of judges, magistrates, public
prosecutors, and managersin the department has increased by more than 700. Thismeans
that at least 2 300 (1 608 plus 700) other posts have been lost. And indeed, if one com-
pares the numbers of administrative officers and clerks employed by the department in
1996 to the number employed in 2000, there has been a decline of nearly 2 800 (from 6
897 to 4 101) of these posts (see annexure 5).

According to a department official,”” the department has recommended to govern-
ment that for the courts to deal with crime, they would need to increase their capacity by
some 3 000 posts. While cabinet agreed in principle, less than 50 postswere created with
the money made available for the purpose R45 million over three years. At the same
time, many existing posts are left vacant while additional new posts are created and

73 Interview, Business Against Crime, September 2000.

74 Department of justice, Personnel composition: department of justice (personnel employed on 31 March
1996), unpublished document.

s Interview, deputy director-general of legal services, Simon Jiyane, November 2000.
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filled, as for example with lay assessors and, in theory anyway, maintenance investiga:
tors. Furthermore, the department, according to one interviewee, now has 700 legally
trained people at head office instead of out in the courts, where they are needed.”

Three issues emerge. The first is a failure on the part of cabinet to provide the re-
sources necessary to meet its commitment to increase justice personnel. The second is
inappropriate department personnel policies that leave posts vacant despite the shortage
of personnel. Thethird isthe inappropriate distribution of personnel, such asthat between
the national office and the courts.

Personnel expenditurein justice as a percentage of the total national budget has not
changed much since 1994. Since the number of administrative posts has dropped subdan-
tially, areasonable deduction is therefore that a higher proportion of the available re-
sources is being spent on the professional levels in the department than when the ANC
came to power in 1994. In the opinion of a consultant to the department of finance spe-
didising in justice’” one of the higgest financial problems in this sector has been the
rapid growth in the salary hill, both in respect of new categories of appointees such as
commissioners and the Scorpions, as well as the huge increases that magistrates have
been granted since becoming independent of the public service ”® The latter is a good
example of a knee-jerk response that has not noticeably improved the quality of service
delivered. This has led to serious salary disparities within the department, especialy in
respect of prosecutors. The problem this has created in terms of the loss of experienced
prosecutors means that prosecutors' sdarieswill also haveto be substantially increased.
And if they are this will lead to maor disparities between prosecutors and police
investigators:

There has been a capture by employees of the resources for criminal justice which, one could even say,
amounts to a scorched earth policy. | don't begrudge them their increases, but these kinds of increases
are not affordable. Being nice to employees is good, but so is providing services, and the balance be-
tween those two has been poorly struck.

In the absence of sufficient posts, the department has therefore had to devise some
other means of creating capacity — hence the decision to separate judicia from adminis-
trative functions in order to increase the capacity of existing judicia officers. That proc-
ess, as has already been noted, hasits own problems. The department has a so beenfina-
ising arrangements to deal with offers made by the private sector to assist. Theideaisto
engage lawyers on avoluntary basis as magistrates to deal with bail applicationsand re-
mands, thus allowing other judicia officers to focus on the more serious cases. Such a
partnership is seen to be beneficial to both sides: providing experience for lawyers as

76 Interview, Sheila Camerer, Democratic Alliance member of parliament and member of the parliamentary
justice porfolio committee, June 2000.

77 Interview, department of finance consultant, October 2000.

78 Since magistrates have been taken out of the public service, their salaries are no longer determined by
the central bargaining chamber. Instead, the minister of justice, after consulting with the Magistrates’
Commission, makes recommendations to the minister of finance on magistrates’ salaries. As a result,
magistrates’ starting salaries have improved dramatically. Prosecutors’ salaries, fowever, have been left
behind as they still have to bargain for their increases through the central bargaining chamber.
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presiding officers, which would stand them in good stead for broadening the bench and
providing the department with the scope to use its own resources more effectively.”

Another strategy has been to make more use of temporary appointments and volun-
teers. In many of the courts, including Cape Town, Johannesburg and Pretoria, vauntears
are being used as clerks. In Pretoriafor example, there is ashortage of 72 clerks, so vol-
unteers and students assist with clerical work.

The department is aso providing for upgrading the skills levels of departmental of fi-
cials, especialy its management and financial management. At the time the interviews
were conducted, auditorswere visiting dl the courtsto identify the most critical areas. A
tender was expected to go out for the training of everyone at court level involved with
finance and provisioning throughout the country.®

However, the workload at the courtsisincreasing as aresult of the requirements of
new laws. The department claims to be giving attention to this, but is hamstrung by
budgetary constraints.®* This meansthat, in Chatsworth, for example, the administrative
section has to deal with maintenance, domestic violence, and inquests.®? The quality of
staff exacerbates the problem as, according to one source, the department employs many
people with a standard 8 school qualification, and that means that many mistakes are
made.®® The result is that an intolerable overload of work isresting on the shoulders of a
few competent people, who areincreasingly deciding to seek greener pastures elsewhere
as aresult of the ensuing stress.®*

A further problem besetting human resources in the department isthe lack of any 1T
system for performance management or training support.®> The E-justice project is ex-
pected to cater for this. The human resources function will fit intoits management infor-
mation system which, in addition to paying salaries, will cater for the electronic man-
agement of performance evaluations and training needs. But performance management
appears to be suffering from more deep-seated problems than could be fixed withan 1T
system, however advanced.

A final problem identified in relation to human resources is what interviewees de-
scribed as an increasingly diminishing professional culture, as evidenced in working to
rule and demanding overtime pay for every moment of overtime worked. Some argued
that this was not professional behaviour, and represented a fading out of the practice of
giving extra time as a voluntary service to the country.®® The lack of commitment and
service orientation appears to be asignificant problem among some legal professionasin

9 Interview, chief director of the department of justice, November 2000.

80  Interview, Jacqui Ngeva, deputy director-general of human resources, department of justice, November
2000.

81 Interview, chief director.

82 Interview, Chatsworth magistrates’ court, November 2000.
83 pid.

84 Interview, Stanger Magistrates Court, November 2000.

8 Interview, Ngeva

8  Interviews with Christina Murray, department of public law, and Esther Steyn, department of criminal pro-
cedural law, University of Cape Town, September 2000.
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the system. One interviewee commented: ‘ Given the massive problems, it is extraordi-
nary how committed everyone is to knocking off work at 4 pm.’®’ The reasons for this
change in professional ethos requires further research.

Diversity of authority centres, and a lack of communication and
co-ordination

The justice function is complex from a management point of view because of the diver-
sity of authority centres controlling the process. Justice is only one function in a seria
process that startswith an arrest and ends with an acquittal or conviction. Justice cannot
be managed in isolation from the other related players:. the police, correctiona services,
and welfare.

At the moment there is not enough communication, let alone co-ordination, anong
these players. At the highest level of the NcPs effective interministeria co-ordination
broke down and became virtually non-existent.®® While interdepartmental committees do
exist at different levels and for different functions within these departments,® they do not
appear to have had an impact onthe rest of the system —in other words, interdepartmen-
tal communication among different levels of the hierarchy does not appear to be func-
tioning. Implementation problems that seem relatively ssimple to resolve, such as which
department is responsible for providing motor vehicles for verifying the addresses of ac-
cused persons, appear insurmountable. This suggests that existing mechanisms for com-
munication and co-ordination between departments are either lacking or non-functional.
Communication between police and prosecutors is diminishing, asis that between judi-
cia officersand prison authorities. Police and prison heads are not always aware of what
new justice policies — such as the bail laws or minimum sentences —are, or what the de-
partment’ s objectivesin relation to these policies are, and how they should relate to them.
With each department operating in relative isolation, the effectiveness of the system is
being compromised. Exceptions certainly occur where particular court personnel take it
upon themsel ves to organise such co-ordination, as with the Integrated Justi ce Court Cen
tre in Port Elizabeth, or the implementation of releases under supervision in Bloemfon-
tein. But in general, departments are not communicating effectively with one another, or
effectively co-ordinating their activities.

The relationship between prosecutors and police investigators is reported to have
worsened in recent years. During afocus group session, investigators indicated that liai-
son and co-operation between them and prosecutors have deteriorated. Whereas formerly
prosecutorswould ask investigators to follow up certain lines of investigation, and inves-
tigators would suggest lines of questioning that might reveal important aspects of evi-
dence gathered, this was no longer occurring on any significant scale. It does however
occur in pockets, particularly where integrated justice projects are operating. Lessformal

87 Interview, Saldanha.
8 Interview, Camerer.
89 Interview with media services deputy director of the department of justice, August 2000.
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socia interaction, which often forms the basis for more formal occupational interaction
between prosecutors and police investigators, has also diminished.

Within justice itself, authority is also dispersed. The Judicia Services Commissionis
the controlling body for judges. Magistrates fall under the authority of the Magistrates
Commission. Public prosecutors fal under the NPA. The department falls under the min-
ister and DG of justice, and aso relates to other satellite institutions such asthe Legal Aid
Board. Communication and co-ordination among these centres of authority appear to
occur on an ad hoc basis at best. There are therefore few mechanismsfor resolving prob-
lemsthat commonly affect al theseparties. One of the factors at play in thisisthe princi-
ple of judicia independence, and the need to maintain a healthy distance from the execu-
tive. Also at play istheflux inthe process of defining new rolesfor magistrates, prosecu-
tors, and the administrative services of the justice department. Roles are not clearly de-
fined, and this means that effective communication and co-ordination are even more dif -
ficult than under relatively stable conditions.

The mentoring relationship that used to exist between magistrates and prosecutors
has apparently been disrupted in the process of transformation. The usual career path for
legal professionalsin the courts was from prosecutor to magistrate, with magistrates be-
ing senior to prosecutors and managing the courts. With magistrates becoming independ-
ent of the public service, and prosecutors falling under the authority of the NPA, therela-
tionship between magistrates and prosecutors has changed fundamentally. Prosecutor
training has not so far been able to fill this gap. This appearsto have been one of the un-
foreseen conseguences of the major restructuring of the judicial function. No provision
was therefore made for adequately substituting for the loss of this mentoring role.

Communication and co-ordination among directorates in the department are also de-
fective. Implementers on the ground, such asregional offices, court officials, and BACS,
complain of receiving contrary messages on the same subject from different directorates.
Policies and policy intentions are not clearly communicated with implementers. Neither
is adequate recognition given to efforts that are being made to implement government
policy effectively. Once again, this goes back to the lack of a proper strategic plan about
which at least the leadership within the department has clarity and unity of purpose.

Policy development and progress in policy planning within the department is not ef-
fectively communicated to implementers. Many people in the courts have only vague
ideas about what E-Justice or the integrated justice system, for example, are, what the
likely future of the various pilot projects is, or when these various policies can be ex-
pected to come on stream.

Communication with the public about the justice system has improved significantly
from what it was under the previous government, but is far from ideal. In most courts,
including courts in remote rural areas, posters are often displayed on doors and walls
about peoples' rights and about new laws such as the Domestic Violence and Mainte-
nance Acts, and pamphlets are available about various aspects of the court processes and
services. Because this communication has been effective, expectationsfor delivery have
been raised that often cannot be met. These posters do however give an impression of a
serious attempt to deliver fair and humane justice, and do succeed in aleviating the som-
bre atmosphere in many of the court buildings. In many courts attempts are also being
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made to rewrite form letters to make them more sensitive and sympathetic. Death inquest
form letters (see Annexure 6) and witness and victim summonses, for example, used to
show absolutely no awareness of the sensitive emotional state of their recipients. These
small changes have a significant impact on court users.

In general, however, the lack of communication and co-ordination between the re-
lated integrated justice departments, inthe justice department between policy makersand
implementers and between the different centres of authority contributing to the justice
function, is clearly contributing to many of the problems being experienced in imple-
menting justice policy.

Disrupted court management systems

Separation of judicial from administrative functions

The separation of judicial from administrative functions and the new court management
system are, unavoidably, disrupting existing court management systems. Because chief
magistrates used to be in control of the whole court staff, they could hold people to ac-
count. With the separation of these functions, oversight of the overall administration of
the courts is being taken over by administrative staff. Responsibility and accountability
however, continue to reside with the chief magistrate.

While the policy of functional separation seems sound in theory, the practical impli-
cations of implementation have clearly not been carefully thought out. The administration
sections of most courts are suffering from severe staff shortages due to cutbacks—tothe
extent that they rely quite heavily on volunteers. More and more duties are thus being
imposed on a shrinking body of personnel who are not being provided with the requisite
training to enable them to take over these functions effectively. It isalso not clear exactly
how the courts are to be managed in this new system, nor how the instruction to separate
these functions can be applied in the smaller courts.

New court managers

The court manager pilot project being conducted in Johannesburg and Durban isaclasdc
example of the lack of strategic planning, co-ordination, and communication in the de-
partment. BAC was briefed by it to pioneer the court manager concept and develop anew
model of court management asa pilot project for ayear, to write up the results, and make
recommendations. But a circular was sent out by the department to the courtsin Septem-
ber 2000 asking if they were ready to go over to the new system of separding judicia
and administrative functions. This was done without taking cognisance of their brief to
BAC to make a study of the court manager concept on a pilot basis with the purpose of
making informed recommendations. BAC had been assured that they had both the minis-
ter and DG on board in respect of this project, and had only agreed to invest in it if it
would ultimately be used as a benchmark.*® These assurances and agreements have ap-

90 Interview with Bac, September 2000.
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parently been disregarded. The department, however, seesthe separation of powersasa
wider concept than court management, and one that cannot be indefinitely stalled. While
it acknowledges that court management is intrinsically related to the separétion of pow-
ers, it believes the two should proceed in a phased manner.® It isnot clear how adminis-
trative functions can be removed from judicia officerswithout an alternative court man-
agement system being in place.

Just how the recommendations that emerge from this project will be applied to the
process of separating judicial from administrative functions that is already under way
without any provision for court managers remains to be seen.

Regional offices

Although justice is a nationa function, policy is implemented in a highly decentralised
manner. There are about 250 regional courts, about 170 periodical regional courts, about
580 district courts, about 320 periodical district courts, and about 160 single-prosecutor
district courts. In pursuing a policy of decentralisation, the department created nine re-
gional justice offices, which were intended to manage the courtsin each province. While
some are functioning exceptionally well, others are felt to be nothing but a further obsta-
cle to the smooth functioning of the courts.

Virtualy without exception, the Free State regional office was felt to be an obstacle
to the delivery of justice, and there was close to total consensus that it should be abol-
ished. Court officialsreport numerous problems with it, including getting budget requests
approved, alack of response to requests, long delays in answering letters, problems with
appointments, problems with access to personnel files and data, and claims of ignorance
of matters that have been communicated in writing. Officials preferred to deal directly
with head office with whom they experienced no problem in getting things done. As one
person put it: ‘It is better to communicate in writing to Pretoria than to try to communi-
cate just over the river.

In stark contrast to the Free State, the regiona officein KwaZulu-Natal appearsto be
functioning extremely well. Virtually everyoneinterviewed at the courtsin that province
was very happy with his or her dealings with it. Its head has been a magistrate for 25
years, and has served in seven or the nine provinces. It has a conference centre and train-
ing facilities that are used to support the justice function in the province. Information is
aso readily available, and the office’s annual report is exceptiondly informative.

Theregional office hasavery active community outreach programme, and as areut
has between 400 and 500 NGos are listed with it. It has a mobile information desk that
visits schools and churches and takes out posters, ‘ caps and cooldrinks' to distribute,
while magistrates and prosecutors are introduced to people to explain what the new laws
such as the Maintenance Act and the Recognition of Customary Marriages Act are, and
how they work.

According to the head of the regional office, decentralisation in justice was put onice
before it had been completed in order to first build capacity. This means that while the
kzN officeisfully staffed and equipped, others started with scaled-down operations and

9 Telephonic conversation with Adv Du Rand, department of justice, February 2001.
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were only really regional officesin name. Those regional offices collect work and send it
to Pretoria —in some cases, 70 per cent of the regiona work isdonein Pretoria. Inthose
cases, regional offices are playing little more than the role of a post office. The worst
regional offices are reported to be the Free State, Eastern Cape, and North West.*

A major factor in the success of the Durban office appears to be the extensive experi-
ence of its head. Persons less familiar with the system are likely to be far more cautious
and slower in taking decisions. A second major factor in Durban’ s successisthefact that
experienced people were brought in to fill senior positions, thus creating a high-quality
leadership team. Thirdly, the office took over all administrative functions related to the
region from head office. Fourthly, the leadership style of the office facilitatesthejustice
function in the region, and is fully behind the new approach to justice policy.

Problems facing the regional offices are not insignificant. They face alack of clear
direction from the national office on where the boundaries of authority lie between the
NDPP and chief magistratesin relation to prosecutors’ personnel issues. A lack of clarity
also existsin relation to budget matters and court provisioning. Correspondence fromthe
regional office was reported to be attended to by junior people at head office, causing
lengthy delays in resolving problems. Correspondence was also received from different
sections of the national office dealing with the same issues, suggesting a lack of co-
ordination between them.

The variation in the quality of regional offices presents a dilemma. In the perception
of some, part of the problem appearsto be Pretoria s reluctance to relingquish control and
allow full delegation.’® But this does not appear to have been a problem for the kzN of-
fice. In any event, the department has to decide to go one way or the other —to decentrd-
ise properly or close down the regional offices and take back the roughly 1 000 people
serving in them.

According to the report of work group 2 of the justice colloguium, convened by the
department of justice to discuss major issues with implementers and other stakeholders
and held in October 2000:

The commission felt very strongly that structures such as the regional offices should be critically &-
sessed — mindful of duplications, budgetary constraints and these core functions of the department of
justice with a view to the possible future abolition thereof.

Severd interviewees believed there was no need for a separate regional officein each
province, and that, if the courts were reorganised into one cluster per province, regional
office functions could be undertaken by personnel located at the main magistrates’ court
in the province. There would be no need for both acluster and a regiona head. Thisis
based on the assumption that regiona offices are merely duplicating national office func-
tions, and that closing them down would save alot of money (regional offices cost some
R84 million ayear in total) that could be better spent on improving the functioning of the
courts by, for example, relocating the legally qualified personnel working in the regiona
officesto the courts. But, as one magistrate put it: * The answer does not liein giving con-

92 Interview at NPA, November 2000.

93 Interview at KwaZulu-Natal regional office, November 2000.
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trol back to Pretoria, but rather in the department taking ownership of the administration
function and instituting serious capacity-building exercises'.

While regional offices can be better attuned to regional conditions and dynamics, and
are therefore more likely to enhance policy implementation, this very much depends on
the quality of leadership of the regiona offices. The availability of leadership capacity in
thisregard is not uniform across the country. Nor isthis something that can be fixed with
afew training courses. While central control might thus prove to be more effectivein the
short run, its main shortcoming isthat national offices are not as aware of regional condi-
tions asregional offices have the potentia to be. The national office does however have a
high complement of experienced professiona staff. One option might be to set up re-
gional desks in the national office where regional offices are not functioning well, as a
first step towards full regionalisation. This would provide the department with a good
overview of regional problems, and would help to create relatively standardised practices
in the relationship between the national office and regions.

The history of the policy of decentralisation and the creation of regional officesillus-
trates the on-off nature of policy implementation in the absence of a clear strategic plan
related to focused goals and the availability of resources. It aso illustrates the lack of
communication and co-ordination in the department in the implementation of justice pol-
icy, aswell as the confusion and disarray that result from blurred lines of authority and
accountability.

Failure to build on local initiatives and encourage community
involvement

Numerous local initiatives have been undertaken at several centres throughout the coun-
try to speed up case flows and realise the objectives of particular government polices. In
most of these cases, the people involved are exceptionally dedicated to improving the
quality of justice provided. It appears, however, that the department of justice is either
not sufficiently aware of what isbeing donein particular courts, or is not seeking ways of
building on and extending these experiences to other areas of the country.

Some examples of these local initiatives include the integrated justice centre in Port
Elizabeth, the release of awaiting trial prisoners under supervision in Bloemfontein, the
juvenile justice programme in Pretoria, and the family court centre in Durban.

Staff at the integrated justice court centre in Port Elizabeth discussed earlier im-
pressed us with their enthusiasm and dedication under extremely trying circumstances.
The general atmosphere is one of hard work, service, and caring. The model is certainly
one that would be beneficial to replicate. As mentioned earlier, the department of justice
does not appear to recognise its value.

In the absence of apPTscentrein Bloemfontein, the magistrates’ court there has been
using sections 62(f) and 72(1)(a) of the Criminal Procedure Act™ to release awaiting trial
prisoners who have been granted bail of up to R1 000 but who cannot afford to pay it. In
lieu of bail, prisoners can be released on warning under the supervision of a probation

9 Act51of 1977.
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officer or correctional official, and under conditions pertaining largely to their move-
ments and behaviour. Prosecutors, magistrates, and correctional services memberswork
closely together in the implementation of this approach. Court is held on Fridays at the
Grootvlei prison outside Bloemfontein to process these releases. Theinitiative and com-
mitment of the peopleinvolved in this exercise was, asin many other instances, inspiring.
It isaso aninitiative that looks sustainable in the long term, as it is home-grown and im-
plemented within existing resource constraints. It is another model that could easily be
replicated.

The Pretoria magistrates court has accommodated the NGco Criminon, which ser-
vices the juvenile court. Juveniles may be diverted to the Criminon programme which
provides courses in communication, literacy, how to study, and a non-religious moral
code, and providesfor detoxification if the juveniles are on drugs. The court has also en-
couraged local religious groups, schools, and NGOs to becomeinvolved in supporting the
work of the court by, for example, donating toys and children’s furniture for child vic-
tims waiting rooms, and painting pictures on the walls of the children’s’ and juveniles
courts. They have also provided acafé where people can buy refreshments while waiting
for cases to come up.

The Family Court Centre pilot in Durban has created an areathat is physically sepa
rated from the other courts to deal with family case matters. Staff have provided office
space for several NGOs that provide supportive services, such as the Domestic Violence
Assistance Programme, the Advice Desk for Abused Women, Peace Haven Community
Services, and NICRO. They have also created child-friendly environments for child vic-
tims, and have provided feeding and nappy-changing facilities for mothers with small
babies.

These are just some of theinitiatives observed in the course of fieldwork. There are
likely to be many more. It would be a worthwhile exercise for the department to audit
these local initiatives and facilitate a cross-pollination of ideas among court personnel in
different parts of the country. This does not seem to be happening. On the contrary, many
dedicated personnel feel discouraged by the department’ s apparent indifference towards
their efforts to implement government policies.

While individual courts are involving local communities in supporting policy imple-
mentation, there appears to be no concerted effort on the part of the department to ensure
the encouragement of community involvement through collaboration with NGOs, com-
munity police forums, etc. The victim/offender programme at the Sophiatown police sta
tion and at the Newlands court, for example, is reported to have been tremendously suc-
cessful in resolving cases out of court and in bringing down the crime rate in those areas.
This and other similar cases of successful community involvement inimplementing jus-
tice policy need to be broadened and devel oped.
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RECOMMENDATIONS

Make justice a higher national priority

We recommend that justice be given a higher priority in the national budget. This re-
quires a substantial analysis of the financial requirements of the justice function. This
could be undertaken by the proposed costing unit (see below), or by the department of
finance.

The move from a confession-oriented approach to ahuman rights-based, professond
investigative approach requires not only progressive political will but aso financia
commitment. It issuggested that, at the very least, resourcesin the justice budget be red-
located to adequately fund magistrates’ courts.

Should it prove necessary to increase the justice alocation, thiswould not be impos-
sibly difficult, given that justice is a relatively small department with a budget of just
under R3 billion. With a military arms dedl to the value of some R43 hillion over three
years on the cards, when South Africais not facing any known military threat, it does not
seem unreasonable for the criminal justice system, which has to deal with amassive in-
ternal security crisis, to be alocated a dightly bigger slice of the national budget, argu-
ments of economic growth and investment spin-offs of the military deal notwithstanding.

Prioritise policies into a realistic strategic plan

Policies must be prioritised into a strategic plan that phases transformation initiativesinto
realistic time frames. A strategic prioritisation unit, under the direction of division heads
in the department, could be established to work in close collaboration with the parliamen-
tary portfolio committee on justice and in conjunction with the costing unit (see below)
and policy implementers in the courts. The same unit could evaluate pilot projects and
local initiatives and, where appropriate, scale them up.

Cost policy, and create a costing unit

The basic functioning of the courts as well as current and proposed policies must be
properly costed in order to ensure congruence between policies that are adopted and the
resources available to implement them. A costing unit must be created to do this.

Ensure that heads of all divisions of the department and legislators
understand and are committed to the strategic plan

Steps must be taken to ensure that the heads of all divisionsin the department, including
all role players involved in implementation, have clarity about the strategic plan and are
committed to its implementation. These priorities must be communicated to the other
relevant departments.
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Provide for adequate human resources to implement the strategic
plan

The salary inequities between magistrates and prosecutors must be addressed, to curb the
loss of prosecutors and provide upgraded in-service training for them. Options must be
costed and chosen on the basis of affordability. The necessary resources must be pro-
vided to overcome the chronic shortage of administration personnel in the courts, and
provide the necessary training for them to take over court management and administra
tive functions, again by selecting among costed options. The shortage of professional
personnel at regional court level must be addressed, and legally qualified people concen-
trated in the national and regional offices must be redeployed to the courts.

Upgrade financial management skills

Financial management skills throughout the courts and department must be upgraded.
Thiswould allow for alessrigid approach in the administration of court budgets, which
would prevent implementation requirements being suspended, such as telephone lines
being cut because that budget line item has run out.

Speed up intersectoral integration at all relevant levels

Systematic intersectoral integration must be speeded up at all relevant levels — from the
parliamentary committees through the equivalent executive agencies within departments
to related implementers from different departments on the ground.

Clarify lines of authority and responsibility

Lines of authority must be clarified between:
the NDPP and chief magistrates over prosecutors,
district court chief magistrates and regional court presidents;
the national and regional offices;
the national office and the courts; and
the regional offices and the courts.

CONCLUSION

The three main findings of this study are that failures in implementing justice policy are
dueto:
the fact that justice is not afforded a high enough national priority;
the lack of a coherent and streamlined implementation strategy that accords with a
realistic appraisa of the human and financial resources available to the department;
and
conflicting lines of authority, and disrupted management systems.
Three other key factors are also impeding successful implementation:
insufficient intersectoral integration and co-operation among justice, police, correc-
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tional services, and welfare at all levels from the district courts through to parlia-

ment;

insufficient attention to and building out of existing local models of successful policy

implementation; and

demoralisation among justice personnel.
Even if justice were to be made a higher national priority, and given alarger dice of the
national budget, narrowing the gap between policy-making and implementation would
still require amuch more negtly tailored fit between policy and the resources available for
implementation. Thiswould entail a concerted effort to limit policy-making to real priori-
tiesin termsof what isrealistically and practically feasible. The boundaries of what can be
achieved within those priorities could however be significantly stretched by building out
the many successful low-cost loca initiatives already under way, and by encouraging and
welcoming the willingness and enthusiasm of local communities to help the department
achieve its goals.
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ANNEXURE 1

Average number of regional cases per court by type of court and division,
October 2000 (target = 110)

Regional courts  Periodic regional courts  Total
(target = 110)

Bophuthatswana 192 84 152
Ciskei 225 84 125
Cape Province 181 132 162
Eastern Cape 545 No data 545
Free State 89 38 54
Northern Cape 122 No data 123
Natal Province 208 136 197
Transvaal 187 50 132
Transkei 118 73 90
Venda 367 No data 367
Witwatersrand 156 194 158
National 174 60 129

Average district cases per court by type of court and division, October 2000
(target = 145)

District courts  Periodic district ~ Single prosecutor Total district

(target = 145) courts district courts courts
Bophutha- 179 91 96 154
tswana
Ciskei 145 10 62 109
Cape Province 199 79 186 142
Eastern Cape 133 39 131 97
Free State 159 33 73 91
Northern Cape 164 33 94 71
Natal Province 184 44 93 139
Transvaal 176 31 106 113
Transkei 218 75 215 196
Venda 230 31 169 196
Witwatersrand 172 53 —_— 170
National 177 46 107 125
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ANNEXURE 2

Cases finalised and conviction rates per division: regional courts,

October 2000

Total finalised Average finalised Withdrawn Conviction rate (per
(target = 15) cent)
Bophuthatswana 230 14 432 63
Ciskei 58 8 18 48
Cape Province 548 11 262 69
Eastern Cape 180 10 658 62
Free State 296 5 147 63
Northern Cape 102 15 68 60
Natal Province 424 9 305 60
Transvaal 1005 11 979 59
Transkei 94 6 25 56
Venda 29 29 73 59
Witwatersrand 573 12 495 62
National 3539 10 3462 62

Cases finalised and conviction rates per division: district courts,

October 2000

Total finalised Average finalised Withdrawn Conviction rate (per
(target = 40) cent)
Bophuthatswana 823 27 1170 75
Ciskei 350 18 608 82
Cape Province 5769 42 4912 83
Eastern Cape 2520 32 3828 88
Free State 1930 20 3538 80
Northern Cape 1573 28 1395 89
Natal Province 4015 28 4506 85
Transvaal 5458 21 8590 78
Transkei 884 25 2116 82
Venda 637 58 779 79
Witwatersrand 2549 39 2033 82
National 26 508 28 33475 82
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ANNEXURE 3

Race and gender composition of justice personnel:

Judges
Judges: numbers
Year INDM COL M BLKM IND F COLF BLKF White Total
M F
1996 16 2 154 6 178
2000 9 | 5 | 25 1 | 1 | 6 126 11 184

Judges: percentages

Year INDM | cOLM | BLKM | INDF | COLF | BLKF White Total
M F

1996 9 1 87 3 100

2000 5 | 3 | 14 o5 | o5 | 3 68 6 100

Magistrates

Magistrates: Numbers

Year Indian Coloured White Black Total
M F M F M F M F
1996 10 12 23 4 657 178 321 32 1237
1998 15 13 27 5 644 194 395 57 1350
2000 35 33 47 14 641 219 449 80 1518
Magistrates: Percentages
Year Indian Coloured White Black Total
M F M F M F M F
1996 0,8 1,0 1,9 0,3 53,1 144 25,9 2,6 100
1998 11 1,0 2,0 0,4 47,7 144 29,2 4,2 100
2000 2,3 2,2 3,1 0,9 42,2 144 29,6 53 100
Prosecutors

Prosectors: Numbers

Year Indian Coloured White Black Total
M F M F M F M F

1996 40 77 72 39 445 433 399 133 1638

1998 43 92 79 49 396 415 489 152 1715

2000 37 117 88 70 316 400 665 291 1984

Prosecutors: Percentages

Year Indian Coloured White Black Total
M F M F M F M F

1996 2,4 47 4.4 2,4 27,2 26,4 24,4 8,1 100

1998 2,5 54 4,6 2,9 231 24,1 28,5 8,9 100

2000 19 59 44 35 15,9 20,2 335 14,7 100
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State advocates

State advocates: numbers

Year Indian Coloured White Black Total
M F M F M F M F
1996 2 4 8 1 122 64 19 8 228
1998 4 3 8 5 96 60 25 9 210
2000 4 7 4 5 71 63 36 19 209
State advocates: percentages
Year Indian Coloured White Black Total
M F M F M F M F
1996 0,9 1,8 3,5 0,4 53,5 28,0 8,4 3,5 100
1998 1,9 14 3,8 2.4 45,7 28,6 11,9 43 100
2000 19 33 19 24 34,0 30,2 17,2 9,1 100
Management echelon
Management echelon®: numbers
Year Indian Coloured White Black Total
M F M F M F M F
1996 1 1 0 0 97 5 59 4 167
1998 3 3 8 1 109 20 62 14 220
2000 8 8 15 4 121 19 69 18 262
Management echelon: percentages
Year Indian Coloured White Black Total
M F M F M F M F
1996 0,5 0,5 0 0 58 3 35,5 2,5 100
1998 14 14 3,6 04 50 9 28 6,2 100
2000 3 3 5,7 1,5 46,2 73 26,3 7 100

95 The management echelon includes the: attorney-general, deputy attorney-general, director-general, dep-
uty director-general, chief director, deputy director, divorce court president, family advocate, chief family
advocate, senior family advocate, chief administrative officer, principal legal administration officer, chief
magistrate, special grade chief magistrate, chief master, senior deputy master, supreme court master,
chief supreme court master, deputy supreme court master, deputy director pr, national director public
prosecutions, deputy director public prosecutions, director public prosecutions, deputy director public
prosecutions, regional court president, state attorney, deputy state attorney, chief state law advisor, dep-
uty chief state law advisor, principal state law advisor.
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Department of justice staff by category, race and gender, September 2000

Category African Indian Coloured White Total
M F M F M F M F
Management: Nat & 33 14 3 2 6 2 36 7 103
Reg
Percentages 32 14 3 2 6 2 35 6 100
Management: sub- 30 5 2 6 5 2 70 11 131
offices
Percentages 23 4 2 4 4 2 53 8 100
Legal Personnel 1265 468 95 188 152 100 1150 798 4216
Percentages 30 11 2 4 4 3 27 19 100
Other Personnel 2825 2482 91 176 245 387 479 2100 8785
Percentages 32 28 1 2 3 5 5 24 100
Totals 4153 2969 191 372 408 491 1735 2916 13235
Percentages 31 23 1 3 3 4 13 22 100
Source: Office of the deputy minister of justice.
ANNEXURE 5
Administrative officers and clerks in the department of justice,
1996 and 2000°"

Admin Officers B.M. B.F. .M. LF. CM. C.F. W.M. W.F. Total

& Clerks

March 1996 2106 2482 35 67 70 89 324 1724 6897

% 31 36 0,5 0,5 1 1 5 25 100

July 2000 1110 1071 47 102 84 187 158 1342 4101

% 27 26 1 2 2 5 4 33 100

Source: department of justice documents: personnel composition: department of justice:
personnel employed on 31 March 1996 and 31 July 2000.

9%  Data provided by the office of the deputy minister of justice, Cheryl Gillwald.

97 Department of Justice documents: Personnel composition: Department of Justice: Personnel employed on
31 March 1996 and 31 July 2000.
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